
STATE OF WISCONSIN 	CIRCUIT COURT MILWAU 
BRANCH 32 

COUNTY 

JOHNSON CONTROLS, INC. 
Plaintiff, 

cog CaseN 016174 

JUN 1 8 201/ 

vs. 
CENTRAL NATIONAL INS. co. 
OF OMAHA, et al., 

Defendants. 

DECISION AND ORDER ON SU 
This is a final decision per Wis. Stat. §8Q8.03(1). 

With this decision the Court hopes to end the long and tortuous historY of this case that 

has spanned almost a quarter of a entury. The history and dynamics of this 4ase rivals in length, 

contentiousness and scorn the cas of farndyce v. Jarndyce, as featured as the infamous and 

fictional case in Charles Dickens' novel, "Bleak House." Charles bickens was attempting to call 

attention to the abuses of the English court system. One of those abuses was how long it would 

lays had on the take for the case to grind through the system, and the collateral effects those 

litigants. 

The judicial system must always try to move cases forward in an expe itious way so it 

can answer the questions of citizens and others when they ask how much longer will this case 

last. As one of the characters pleaded in "Bleak House," "it can't last forever.,' This case might 

last forever if the Court allows continuous litigation and discovery of issues that have previously 

been determined by the trial and ajpellate courts. Endless litigation, in which othing is ever 

determined, is worse than a miscarriage of justice. 

The main issues of the duty to defend, the breach of that duty and the c usation of the 

damages have already been determined. The only issue that remains is how thip damages will be 
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determined and applied as to the two remaining defendants. With this decisi‘n the Court will 

determine that answer and bring finality to this case. In all judicial fairness and equity, the Court 

sees no good reason for allowing this case to proceed any further. 

When I took over this case in August of 2013, I ordered the parties t participate in an 

effort at mediation. Unfortunately that mediation failed. I then moved the p rties toward the 

completion of the summary judgment motion and heard and denied the defer dants' motion to 

reconsider various rulings by Judge Pocan. 

This case will be decided before my retirement in August of 2014. I 
	

determined to 

not allow this case to be transfe7d to another circuit judge upon my retirem nt. If the Court 

would allow this to happen this case might be extended into 2015, and the successor judge would 

again have to attempt to review the long history of this case, decipher previo4 court rulings, and 

address further motions and supplemental briefings. In 2003, in what appearto be an editorial 

comment induced by frustration, the Wisconsin Supreme Court stated that "[ ]lthough this court 

would like to end this action after more than 13 years of litigation,, we must r mind the cause for 

further proceedings[.]" Johnson Controls, Inc. v. Employers Ins. of Wausau, 003 WI 108, 11123, 

264 Wis. 2d 60. Nov the parties stand before the Court, eleven years after oi4r state's highest 

court issued the above admonition. The issues in this case have been litigated and re-litigated, 

and if this Court doesn't end this ease they might be re-litigated yet again in fiont of my 

successor judge. The Court will ribt allow this to happen. The public interest in repose and 

finality dictates that this litigation ust come to an end. 

I. 	Background: 

In the mid-I 980s, Johnson Controls ("JCI") began to receive notificati n that it had been 

identified as a potentially responsible party ("PRP") in connection With envir 	ental 
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contamination at various sites across the United States. Some of the sites were lead smelting 

plants where JCI delivered lead acid batteries for recycling, and others were !contaminated 

landfills. As a PRP, JCI could ha ve been required to contribute to the envir 	ental restoration 

and remediation costs at those si s. JCI notified its insurers, seeking defens and 

indemnification. The underlying insurers refused, asserting that their policiep did not cover the 

costs imposed under the Comprel iensive Environmental Response, Compensation, and Liability 

Act ("CERCLA"). Rather than d fending JCI when the other insurers refused to do so, the two 

remaining defendants unilateral!y decided that their policies did not provide overage. Instead of 

accepting JCI' s defense under a riservation of rights and attempting to obtail a judicial 

declaration to determine coverage„ the two remaining defendants simply deniod coverage 

outright and left JCI to defend itself. 

In the meantime, according to the undisputed facts, JCI was faced wi potential liability 

for contamination at sites in which it had recycled spend lead acid $atteries, 	ged for the 

treatment or disposal of other potentially hazardous materials, or had operatio s resulting in 

environmental contamination. Fated with coercive governmental action and otentially 

significant penalties, JCI provide its own defense, which consisted of a three' prongedstrategy: 

(1) procure a favorable allocation Of relative culpability among all ?RP's; (2) assure that 

response costs incurred at the site were reasonable and necessary; and (3) min mize unnecessary 

transaction costs, particularly litigation costs likely to exceed the amount at s 

JCI filed this case in 1989. It has been administered by a number of lwaukee County 

circuit judges, most of whom are w either deceased or retired. In 1994, no' deceased Judge 

George Bums dismissed this action with prejudice against Central 1,1 4ational an Westchester in 

light of the Wisconsin Supreme COurt decision in City of Edgerton v. General asualty 
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Company of Wisconsin, 184 Wis. 2d 750 (1994). That appellate case held th t the receipt of a 

PRP letter issued by the Environmental Protection Agency ("EPA") did not igger a duty to 

defend. 

After this ruling the circu 

the insurance companies' duty to 

t court case drifted into a dormant period in relationship with 

defend. Of course during this donnant per od JCI had to forge 

forward with its obligation to corriply with environmental remediations at th numerous sites 

stated in the PRP letters. The circuit court action was awakened in 2003, when the Wisconsin 

Supreme Court overruled Edgertan, and held that the receipt of a ?RP letter tlriggered the 

insurance companies' duty to defend. Johnson Controls, Inc. v. Employers Ins. of Wausau, 2003 

ed by the highest WI 108, 264 Wis. 2d 60. At this Point any doubts about coverage were resol 

court of this state. Also at this point the defendants had a renewed opportunity to rise to the 

occasion and provide JCI with a defense. If they had any doubts about their Utimate duty to 

indemnify, they could have, and should have, defended under a reservation oll'rights pursuant to 

well-established case law. See, e.g., Liebovich v. Minnesota Ins. go., 2007 \k 

Wis.2d 331. Instead, while JCI continued to delve through the complexities 

remediation, and later while JCI endeavored to establish coverage and bring 

the defendants hid in the shadows, biding their time. 

I App 28, ¶ 4, 299 

f environmental 

nality to this case, 

Meanwhile, in an attempt to move this case forward, Judge Patricia D 

.! 
an Initial Case Management Order in 2004. Unfortunately, the acttities in th 

continued to move at a relative slow pace until approximately 201; when Jud 

Pocan appointed retired Judge Michael Skwierawski as Special MaSter and s 

matter for hearings on discovery and summary judgment. With Judge Pocan's 

McMahon issued 

circuit court 

;e William S. 

ed setting the 

fforts and the 

t is evident that assistance of the Special Master, the case finally moved out of the doldrums: 
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the Court's actions spurred twen 

result, only these two defendant 

It should be reiterated th 

remaining defendants have neve 

y-one of the insurance companies to settle 'With JCI. As a 

remain. 

t throughout the entire time from 1989 unt0 the present the two 

petitioned the Court to handle o' manage4e defense on behalf 

What appers to be a herculean of JCI. They have simply waitec in the background while JCI, in.  

t legal and company effort, provid d its own remediation defense and.settled.With all the other 

insurance companies. Thus at thi time there only remains a determination of damages suffered 

by JCI based on the defendants' wrongful refusal to defend. After reviewing] the parties' 

submissions, the Court fmds no nuine issues of material fact with respect to damages. 

II. 	Public Policy Mitiga es Strongly in JCI's favor 

The history of this case d the arguments of the parties revolve around the competing 

public policies that this Court mutt weigh in making a just and fair determination. In JCI's favor 

is Wisconsin's long-standing poliy in favor of settlements. On January 17, 014, the Court 

reminded the defendants that by allowing the court to make a deciSion they have lost control of 

their destiny and have not found tie peace of mind that a settlement provides. 

"And I have always said to people in settlement, every insurance company, every 

defendant, every plaintiff has to look at the benefits and risks of mooing the case and not 

settling. We favor settlements because I think then the parties have control of their 

destiny, don't they? 

The defendants had every opportunity to defend JCI, and they had every opportunity to settle 

with JCI after the Court found them in breach of their duty to defend. They cOuld have "bought 

their peace" as the other twenty-ope insurers did when they settled.,  

Settlement agreements are highly favored as productive of good will in the community, 

and they reduce the expense and persistency of litigation. They are' to be encouraged. See 
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Schulte v. Frazin, 1.76 Wis. 2d 6 2, 634 (1993) ("Wisconsin has long-standing policy in favor 

of settlements.") In this case, ho ever, the defendants "hung back," whilei JCI entered into 

settlement agreements with the o her insurers. They did so despite the overri ding public interest 

in settling and quieting litigation that has now been ongoing for nearly i qual ter century. They 

did so despite rulings by the Wis onsin Supreme Court and Judge,  Pocan that pointed out 

numerous weaknesses in their va ious legal positions, making their liability en more 

pronounced. In light of the harsh consequences associated with breaching th e duty to defend, the 

defendants should have realized t at it was not in their best interest to be the ast insurers to settle 

their liability. 

In weighing the various p blic policies at play, the Court believes tha the overriding 

public policy involves the harsh consequences that naturally flow from a bre h of the duty to 

defend. In this case, as stated by udge Pocan's decision and reaffirmed by s Court, the breach 

of the duty to defend has severe o tcomes. Once a breach is established, issu s involving 

coverage, policy limits, exclusionary clauses, primary versus exceSs provisioi s, and attachment 

points become irrelevant. The insurers essentially lose the right to 'nitpick." The defendants 

have continuously made attempts to relitigate these issues, and thew attempts nave repeatedly 

been rejected by the Court. 

Potentially competing with these public policies are the "made whole' doctrine and the 

prohibition of double recovery of damages. Indeed, Wisconsin co s recogni e a plaintiff 

should be made whole, but no more than whole. See Rimes v. State Farm Matt. Auto. Ins. Co., 

106 Wis.2d 263, 272 (1982). It makes sense that a wronged party should only be allowed to 

recover damages once. 1';otably, XI has settled with twenty-one insurers for ver $159 million. 

To grant JCI's request for an additional $75 million from the defendants might seem to lead to an 
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impermissible double recovery, especially in light of JCI's claimed damages 

S75 million before interest. The Court has given serious thought to this pote 

the competing public policy issues mentioned above. After reviewing the u 

case, however, the Court finds that public policy mitigates more strongly in 

of approximately 

tial outcome and 

que facts of this 

vor of JCI. From 

day one JCI has been forced to provide its own defense to enviro two ental clallms at t 

sites. This defense included the coordination and supervision of investigations, interfacing with 

the EPA, preparing reports, and rsuing other defaulting PRP's. JCI was foIrced to mitigate its 

damages and manage its responsi ilities under the various agreements and federal laws. The 

defendants had every opportunity to perform these activities but ftled to do 

their duties and must now face the consequences. Any doubt abotit whether 

made whole should be resolved in favor of the stronger policy involving the 

o. They breached 

n insured has been 

arsh consequences 

windfall, such a for breaching the duty to defend. 

result would be better than giving 

While it may appear that JCI will receive a 

the windfall to the breaching pakies. 

ened in light of the 

ompanies, as it is 

ole.I  The 

resent, and future 

Moreover, any argument involving a potential double recovery is we. 

broad, global language in the sett+ment agreements with the other insurance 

impossible to determine with any level of precision whether JCI was made w 

settlements are broad, complex, unquantifiable agreements dealing with past, 

claims, as well as known and unknown claims, for the sites at issue, as well al for other sites. 

JCI has released the other insuran e companies from potentially infinite liability for any and all 

. In his recommendations on er has reviewed these documen potential claims. The Special Ma 

summary judgment, he stated as knows: 

It is important to note that JCI, f r purposes of summary judgment, has withdrawn claims for 
certain damages. It is entirely pos ible that JCI could receive morelhan its requested amount if 
this case were to proceed to a trial pn damages. 
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Again, there is nothing in the settlement documents from which it co Id be determined 
how much of the settlement payment was related to or paid to releas future claims. It 
cannot be determined with any mathematical precision or reasonable certainty. 

Given the silence of the settlement agreements regarding allocation, any testimony as to the 

allocation of settlement amounts would be far too speculative to be admissible. Friedland v. The 

Indus. Co., 2008 WL 185693, at *2 n. 4 (D.Colo.2008). Consequently, such testimony would 

not create a genuine issue of material fact for trial. 

It is clear that the defen 

PRP letters were submitted or wi  

a temporary defense while simul 

coverage for some or all ofJCI's 

ants could have defended under a reservati n of rights when the 

en they otherwise had notice of Suit. They Could have provided 

j 
aneously retaining their ability to evaluate, r even disclaim, 

claims and file any appeals they believed t be necessary. 

They could have avoided the harili consequences of immediately and contin ously 

denying coverage. They had a chance to step up to the plate, and by failing t do so they 

forfeited the right to criticize in y aspects of JCI's claimed damages. 

III. 	JCI has established, s a matter of law and equity, that it is entitled to 

S67,788,764.67 in se lement costs and attorney fees Ussociated with 

environmental remediation. 

In its motion for summaryjudgment, JCI claims damages amounting tb $66,855,859.81 
• • 

in "settlement costs" and $8,210,402 in attorney fees, for a total of $75,066,2 2.63. For the 

purpose of summary judgment, .IGI made a number of adjustments to its dam es that reduce the 

defendants' overall liability. For example, JCI adopted uniform dates for noti es of claims, even 
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wn claims for the 

site 

though an earlier date may have been provided.2  In addition, JCI' has withd  

following damages: 

• $349.85 in 'damages It the Ace Battery site 

• $2,757.11 in legal fees and costs at the Delaware Sand & Gravel 

• $42,000 site cleanup bill at the Goshen site 

• $85,237.15 in remediation costs at the NL Portland site 

Moreover, JCI concedes that the defendants are entitled to a credit of $7,147 153.85, which 

represents the settlement amount with Employers of Wausau for defense costs that predated the 

defendants' notice of the underly ng claims. Thus, for the purposes of this rt tion, the total 

damage amount sought by JCI is $67,788,764.67.3  

The question becomes w ther the defendants are responsible for the e costs as 

consequential damages. Given t t the defendants breached their duties to d fend, the Court 

answers .IC this in the affirmative. 	I's response costs are consequential dam es flowing from 

the direct damage caused to the environment, and the defendants 	responsible for all 

remediation payments to settle its liability at all of the sites. Stated differentl', all of JCI's 

response costs were foreseeable consequences, which naturally flowed from the breaches of the 

defendants' duties to defend. 

Notably, some of JCI's cl imed damages are based on PRP' letters or notices of suit that 

covered the period between Edgerron and the Supreme Court's deCision in J4nson Controls III. 

2 	is It 	important to note that during previous summary judgment proceedings, neither Central 
National nor Westchester disputed the voluminous records that JCPprovided that detailed the 
communications related to placing these insurers on notice of the claims. 
3 JCI now seeks additional damages that were allegedly incurred since the fili of its summary 
judgment motion. These damage amounts will not be considered by the Co and JCI's 
requested amount will be fixed at the amount claimed at the start of these mot' ns. If the Court 
were to conclude otherwise, this c e could go on indefinitely, and the purpos of summary 
judgment — which is designed to dispense with certain issues and avoid unnecessary trials — 
would be defeated . 
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As Judge Pocan ruled in this cane,when addressing the issue of breach, the 1994 Edgerton 

decision was never the law. Ult mately, the issue is whether or rilCt JohnsonControls III can be 1 

given retroactive application. G nerally, courts adhere to the "Blackstonianftoctrine," which 

holds that a new rule of law apples retroactively. Heritage Furth, Inc. v. Markel Insurance Co., 

2012 WI 26, ¶ 44, 339 Wis. 2d 125. The doctrine is based on the theory that "courts declare but 

do not make the law..., when a decision is overruled, it does not Merely bec me bad law, — it 

never was the law, and the later pronouncement is regarded as the law from e beginning." Id. 

Under the unique facts of this case, the Court sees no good reason to stray fr m the general rule. 

Therefore, the defendants are responsible for damages based on netices of s t that were given 

before and after Edgerton. The defendants are responsible for darlages that ere incurred from 

the time the notices of suit were submitted until June 4, 2013, when JCI filed its summary 

judgment motion on the issue of damages. 
! 

In order to facilitate the interests of judicial economy, the ¶ourt enlis -d the Special 

Master to assist with reviewing JC1's claimed damages. To date, the Special aster has 

personally reviewed 25,000 to 30,000 pages of records, legal documents, scie tific reports, 

allocation meeting records, settlement agreement records and reports. The S secial Master found 

that JCI's claimed damage amount was related to the defense of claims and 1. suits at the 32 

sites. The Special Master's finding is consistent with the facts in tle record d this Court's 

independent review of the records submitted by JCI. 

In addition to reviewing the Special Master's findings, the Court has t 

boxes and affidavits filed with the Court. independent review of the fourtee 

experience as a trial judge and 45 ears as an attorney and judge, the Court 

determine whether the fees and co td 	are reasonable. After spendin numerou 

en an 

ith 38 years of 

s 	ore than able to 

hours reviewing 
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is satisfied that samples of the invoices, check payments and accounts payable data, the Co 

JCI's documented remediation csts are accurate. The Court has used its bet judgment to 

finally put and end to this "sea o litigation." 

On the issue of attorney es, it is important to note that bt breachin their duty to 

defend, the defendants forfeited heir ability to question the propriety of any trategic legal 

decisions. If they would have taken on the defense of these claims, they cou d have avoided any 

added fees related to claims that were arguably "offensive" in nature. In any event, after 

reviewing the parties' submissions, the Court finds that JCI's offensive and defensive claims are 

inextricably intertwined; there is a direct and substantial correlation between 

efforts in pursuing others and the goal of minimizing damages. JCI identifie 

defaulting PRP's, which significabtly reduced JCI's liability for response cos 

differently, all of the attorney fee submitted by JCI are related to JCI's over 

strategy and are therefore recoverable. Besides, after breaching their duties t 

defendants are not entitled to fort 

bills and invoices. After review 

issue of material fact with respect to environmental remediation and settleme 

The Court has reviewed the affidavits submitted by Dennis. Reis, Edw 

JCI's defensive 

and pursued other 

s. Stated 

1 defensive 

defend, the 

er retrospective litigation about allocation o fJCI's voluminous 

he defendants' submissions, the Court fl ds no genuine 

t costs. 

d Witte and 

Theodore Jankowski in order to d termine whether their fees were reasonable In Kolupar v. 

Wilde Pontiac Cadillac, Inc., 200Q WI 112, ¶ 30, 275 Wis.2d 1, th, Wisconst i Supreme Court 

adopted the lodestar method of calculating reasonable attorney feel. Id., ¶ 30. nder this method, 

the court first determines the numlper of hours reasonably expended on the representation and 

then multiplies by a reasonable hoUrly rate. Id., ¶ 28. The court may adjust thi lodestar figure up 

or down based on various factors. Id., 1129. The Court is familiar With the fells customarily 



charged for similar legal services, and the Court finds nothing in the record Fp support the 

conclusion that JCI's claimed fees were in any way excessive, especially in ight of the results 

obtained. A sampling of their affidavits shows that they are experienced att rneys with excellent 

credentials, and that they were involved with litigating complicatd matters n which significant 

amounts of money were at stake. Their experience was revealed #n the adm able job they 

performed in minimizing JCI's damages and managing JCI's legal responsi ilities. The Court 

has reviewed the defendants' submissions and finds no genuine issues of ma erial fact on the 

issue of attorney fees. Thereforei with the exception of the aforerhentioned djustments and 

credit for the Wausau settlement JCI is entitled to $8,210,402 in attorney fells. 

IV. JCI has not met its burden of establishing that it is entitled to 

contingency fee pursOant to Elliott v. Donahue. 

recover its 

JCI argues that the defen 

Elliott v. Donahue, 169 Wis. 2d 110 (1992). In Elliott, the court recognized 

to the "American Rule" because a provision of the Wisconsin Declaratory Ju 

ir 

which the action was brought, pe itted such an award as a matt7 of equity. 

of Elliott, an insurer that wrongfu ly denies coverage may be "fiat for the e 

reasonable attorney fees, incurred by the insured in successfully establishing 

holding of Elliott has since been limited to the unique facts and circumstance 

y fee pursuant to 

limited exception 

gment Act, under 

Under the holding 

penes, including 

overage." The 

of the case. See, 

is are responsible for the 20% contingen 

of this case do not 

ce JCI filed its 

tably, the 

establish 

e.g.. DeChant v. Monarch Life Ins 

After reviewing the parte 

fall within the ambit"Of Elliott. C 

summary judgment motion, dama 

contingency fee at issue does not 

Co., 200 Wis. 2d 559, 569 (1996). 

submisions, theCourt finds that the facts 

verage has already been established, and si 

es have been the focus of this litigation. N 

erely reflect the costs that were ';incurred t 
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coverage; it also reflects the costs that were incurred to prove da ages. As,  

impossible for the Court to dete ine what fees are attributable t4 coverage 

damageS. Therefore/the hiequit es of thiS ease are not as compelhng as they 

t

i 

result, it is 

s opposed to 

were in Elliott. 

More importantly', JCI h s not established, and cannot establish:that the emitingency fees 

at issue are reasonable. In Meyei v. Michigan Mut. Ins. Co., 2000 WI App 53, 233 Wis. 2d 493, 

the court considered the reasonableness of a contingent fee agreeMent as a part of the reasonable 

costs of collection utider the wor e s compensation law. Id., ¶¶ 1 k-12. In holding that the 

ctors had to be 

urt reviews "all the 

a just and 

e Meyer 

fee contract, only 

e attendant risks 

agreement was reasonable, the eyer court held that not all of the lodestar f 

considered when a court reviews a contingent fee agreement as long as the c 

circumstances of the case to determine whether the contingency f e amount i 

reasonable figure." Meyer, 233 Wis.2d 493, ¶ 22 (citation omitted). Under 

framework, a trial court is to consider, besides the existence of the contingen 

(1) the time and labor involved, (2) the amount of money involved, and (3) t 

involved. Id. 

In this case, it would be s culative at best to conclude tha a 20% coi  

$67,788,764.67, or $13,557,752 	is reasonable. It is undisputed that Cann 

not maintain any time records an or have any mechanisms in place to identi 

be done on what tasks, for what purposes, for how much time, and by whom. 

r that the amount is reasonable based on th JCI has not established under Me 

involved. JCI placed itself in this Predicament when it agreed to a retainer st 

shall be no timekeeping required i [C&121] in the performance of these servic 

may have believed the agreement jo be fair when it contracted with Cannon 

Court is unwilling to give the contract a "rubber stamp" based on JCI's subjec 

tingency fee on 

n & Dunphy did 

fY what work was to 

In other words, 

e time and labor 

ing that "there 

s." While JCI 

Dunphy, the 

ive belief. 
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The situation is similar to the situation involving the broad, global I guage in the 

settlement agreements with the Other insurance companies, albeit with diffe ent results. As 

stated above, the settlement agre ments contain very broad language. In lig t of this language, it 

cannot be determined with any r asonable certainty whether the settlement ayments from the 

other insurers were directly related to the underlying remediation costs, or ether they were 

related to future, perhaps unknown costs at different sites. By signing these ettlement 

agreements, JCI agreed to langu e that essentially protected itself from pot ntially significant 

offsets. By signing the retainer with Cannon & Dunphy, however, JCI agree to language that 

left it exposed and vulnerable to the possibility that it might not be able to pr rve and recover all 

of its claimed damages. If JCI's Counsel had submitted hourly fees or docu ented its work, the 

result would have been different. 

Moreover, JCI does not appear to dispute that Cannon & Dunphy has already recovered a 

significant amount of money pursivant to its contingency fee agreement when JCI settled with the 

other insurance companies. If so, it would be even more questionable as to Nether the award of 

an additional $13,557,752.93 would be reasonable, especially if some of C on & Dunphy's 

fees are for work that had already been performed in defending coverage agai st the other 

insurance companies. Again, the anguage in the retainer prevents ;this Court ,:trom making a 

determination on the reasonableness of the $13,557,752.93 amount. Under the unique facts of 

this case, an award of the contingency fee is not supported by principles of law or equity. 

Accordingly, JCI has not met its b rden of establishing that it is entitled to a reimbursement for 

Cannon & Dunphy's contingency ree. 

14 



JCI is not entitled to statutory prejudgment interest. 

JCI requests statutory prejudgment interest pursuant to either Wis. S :t. §138.04 or 

§628.46. The Court is not persuaded. Wis. Stat § 138.04 provides that "[t] e rate of interest 

$5 upon the $100 
• } 

upon the loan or forbearance of any money, goods or things in action shall b 

JCI's damages 

were neither liquidated nor liqui able by reference to some objective stand 

Unity Health Plans, Inc., 265 Wit 2d 703 (Ct. App. 2003). The damages so 

for one year." Prejudgment inte st under §138.04 is not appropriate becaus

•  . 	See, e.g., Teff v. 

ght by JCI have 

been adding up since day one, and with multiple defendants the amount pay 

defendant has never been readily determinable. See, e.g., Wyandatte Chems. Corp. v. Royal 

Elec. Mfg. Co., 66 Wis. 2d 577, 5r34 (1975). Moreover, it is implicit from JC s withdrawals of 

certain damage amounts that factual disputes needed to be resolved to decide the proper method 

le as to each 

of calculating damages. See Teff:, 265 Wis. 2d 703, 736-37 (Ct. App. 2003). 

For similar reasons, JCI is not entitled to interest under Wit Stat. §62 

requires insurers to pay 12% interest on overdue payments. Prejudgment int 

statute did not accrue under this statute because the insurers had "reasonable 

were not responsible for the payment demanded by JCI. In fact, JUdge Pocan 

that it was "fairly debatable" whether the claims were covered. To 

ations, the Court declines to exercise its di 

.46, which 

est under this 

roof' that they 

reviously held 

the extent e allowance of 

etion to award interest involves equitable conside  

statutory prejudgment interest. 

With that said, JCI is entitl 

Such interest would sufficiently coMpensate JCI and, at the same time, would 

defendants to make a timely payment for damages that could have teen paid a 

d to post-judgment interest pursifant to Wi . Stat. §805.05(8). 

elp motivate the 

long time ago. 
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VI. 	The defendants hay e shared responsibility for $67,/88,764.6 

After ruling on the defendants' motions to reconsider Judge Pocan s discovery rulings, 

this Court called upon the litigants to propose equitable ways of ' culating amages. The Court 

the issue asked the Special Master to provide recommendations on 	issue of a portioning damages. 

The Special Master recommended an equal share approach, whereby JCI's di  ages would be 

divided by either: (1) twenty-thr e (the number of "similarly situated" insurers; (2) twenty-one 

(the number of settling insurers); or (3) two (the number of nonseftling
t 
	insur rs). In their 

response to the Special Master's recommendations, the defendant agree tha an equitable 

resolution is appropriate in this case. They request the Court to adopt the fir t option, such that 

they would be liable for an equal 1/23 share of JCI's damages, subject to var ous proposed 

reductions and eliminations. 

The Court is unwilling to grant their request. If the Court Were to do o, insurers in future 

cases would likely be hesitant to j!)ay upfront defense costs if such costs were likely to exceed 

their equal share portion. If the "automatic consequences" that follow from wrongful refusal to 

defend is merely an equal share portion of the damages, breachinginsurers c uld ultimately be 

rewarded for engaging in a game Of "litigation chicken." Adoptitt the defen ants position 

would in many cases encourage recalcitrance and undermine the pelicy goal f encouraging 

settlements. It would also change the well-established case law dealing with the harsh 

consequences that are associated with breaching the duty to defendi  These re ults must be 

avoided. 

To date, the defendants have never attempted to assume JCI's defense. Requiring the two 

remaining defendants to split the entirety of JCI's established damages is the rest and most 

reasonable approach to this very c mplicated case. While the defendants may have had a 
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will not be an "several" obligation to defend J I, that is not to say that there should not o 

apportionment among the insur rs under an appropriate allocation method. The defendants 

concede that equitable consider tions are at play. Requiring the defendants to split JCI's claimed 

damages combines fairness to 8.11 parties with an appropriate balance of individual incentives to 

settle. It recognizes that the defendants are similarly situated because they have been stripped of 

contract rights, positions and defenses. Under an equal apportiormient, each defendant has 

shared responsibility for $67,78$,764.67, or $33,894,382.34 each, This amount is supported by 

principles of both law and equity. If it turns out that one of the insurers is in olvent or is 

otherwise unable to pay its share JCI is entitled to recover the full amount m the other 

insurer. 

C
ONCLUSION AND ORDER 

For the above reasons, JCI's motion for summary judgment with resp 

GRANTED in part and DENIED in part. As a matter of both law and equity 

responsible for $33,894,382.34, 

ct to damages is 

each defendant is 

ade payable to JCI. No triable issues remain in this case. 

SO ORDERED. 

Dated this th day of June, 2014, at Milwaukee, Wisconsin. 
ottritri1/2  
0,3AKEE. 

BY THE COURT: 

Mt: 
0: 
0 

Micha 
Circuit C 	Judge 

Bra eh 32 

14-116.ir 
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