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Patient brought nedical
mal practice action, nam ng
her health insurer as party
def endant based upon
insurer's subrogati on
rights. After settlenent
bet ween patient and nedical
mal practice defendants, the

Circuit Court, M | waukee
County, David V. Jennings,
Jr., J., dism ssed insurer's
Cross claim agai nst

codefendants and denied it
| eave to anmend pleadings.
| nsurer appeal ed. The Court

Schulte v. Frazin, (Ws. 1993)

of Appeals, 168 Ws.2d 709,
484 N.W 2d 573, reversed and
remanded with di recti ons.
Petition for review was
filed. The Suprene Court,
Ceci , J., hel d t hat
subr ogat ed heal t h I nsurer
could not recover subrogated
anount s.

Rever sed.

Steinmetz, J., filed a
di ssenti ng opinion.
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Subr ogat ed heal t h
insurer could not recover
subr ogat ed anount when

insured settled with nedica

mal practice def endant s
wi t hout involving subrogated
i nsurer wher e i nsur ed
requested Rinmes hearing to

det erm ne whet her I nsur ed
was nmade whole and whether
subrogati on was t hus
al | owed, subrogated insurer
had opportunity to
participate in hearing, and
circuit court det er m ned

that settlenment did not nake
i nsured whol e; overruling
Bl ue Cr oss V. Fireman's
Fund, 140 W-s.2d 544, 411
N. W 2d 133.
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(Formerly 217k603(2))

When i njured I nsur ed
settles with tort-feasor and
t hat person's I nsurer
wi t hout resolving subrogated
insurer's part of claim
settling parties asked
circuit court to determ ne
whet her injured party has
been made whol e, and
subr ogat ed i nsurer has

opportunity to participate

in heari ng, subr ogat ed
insurer's ri ghts of
subr ogati on depend on
whet her sett| ement made
i nsured whol e; in such a

Situation, either insured or
insurer must to some extent
be wunpaid, and if circuit



court det erm nes t hat
settl enment does not make
i nsured whol e, subr ogat ed
i nsurer has no right of
subr ogati on.

[176 Ws.2d 624] For the
plaintiffs-respondents-petit
i oners and t he
def endant s-respondent s-petit
ioners there were briefs by
WIlliam M Cannon, Mark L.

Thonsen, Jeffrey R [176
Ws.2d 625] Munson and
Cannon & Dunphy, S. C

M | waukee, and oral argunent
by WIliam Cannon.

For t he
def endant - appel | ant t here
was a brief by Elizabeth
Bartl ett, M | waukee and
Lawrence M Shindell and M

El i zabeth Burns and Shi ndel |

& Shindel I, M | waukee and
oral argunment by Elizabeth
Bartlett.

Am cus Curiae brief was
filed by Terry J. Booth and

Fel | ows, Piper & Schm dt,
M | waukee for W sconsin
Heal th | nsurers.

*306 CECI

Justi ce.

This case cones before
the court on petition for
review of a court of appeals
deci sion, Schulte v. Frazin,
168 Ws.2d 709, 484 N W 2d
573 (Ct. App. 1992), whi ch
reversed an order of the
circuit court for M| waukee
County, David V. Jennings,
Jr., Circuit Judge. The

circuit court judge's order

di sm ssed t he plaintiff
Schul t es’ (the Schul t es)
conpl ai nt and t he
cross-claim and counterclaim
of subr ogat ed I nsurer
Conpcar e Heal t h Servi ces
| nsurance Cor porati on
(Conpcare) with prej udi ce

because the Schultes and the
defendants had settled and
the court had granted the

Schul t es’ noti on to
extingui sh Conpcare's
subrogation rights. The
sole issue on review is
whet her Conpcare may recover
t he subrogated anount. The
circuit court held it could
not , and t he court of
appeal s reversed. Because
t he court of appeal s’
hol di ng creates t he
i nequi t abl e pr ospect of
Conmpcare's conpeti ng with
the Schultes for funds which
i ndi sputably fail to make
t he Schul tes whol e, we
reverse.

Bar bar a Schul te
underwent spinal surgery in
June of 1988. Dr. Frazin
perfor med t he surgery.

During the surgery, a drill
cane into contact with Ms.
Schulte's spi nal cord,
causi ng severe and pernmanent
i njuries. Conpcar e, Ms.
Schulte's nedical i nsurer,
[176 W s. 2d 626] pai d
roughly $90,000 for nmedical
treatnment of Ms. Schulte.

The Schultes filed a
conplaint, alleging nedical
mal practice agai nst Dr .



Frazin and hi s i nsurers,
Physi ci ans | nsurance Conpany

of W sconsi n, I nc. and
W sconsin Patients
Conpensati on Fund (Dr.
Frazin). The Schul tes
joined Conpcare as a party
because of its subrogated

i nterest. See sec.
803.03(2), Stats.

Dr . Frazin filed an
answer, denyi ng al |
liability for Ms. Schulte's
i njuries.

Conpcar e filed an
answer, a countercl aim
against the Schultes, and a

cross-claim agai nst Dr .
Frazin. Conpcare's pl eadi ng
stated in pertinent part:

2. If the plaintiffs'
claim should be settled
prior to verdict, under
circunstances wherein it
i's cl ai med t hat t he
plaintiff IS not made
whol e and t hat t he

subr ogat ed i nt erest of
Conpcare is extinguished,
then, and in that event,
Conpcare is entitled to a

full heari ng on al |
pertinent issues, and a
declaratory ruling as to
what ext ent it may

equitably share in said

settl enent.

VWHEREFORE, Conpcar e
demands judgnent for damages
allowed by law in the event
of any settlenent or verdict
recovery by the plaintiffs,
t oget her with its costs,

di sbur sement s and i nt erest

as prescribed by | aw.

During February, 1991
t he circuit court made
sever al unsuccessf ul
attenpts to resol ve t he
matt er via a settl enent

anong all parties. On
February 27, 1991, Dr.
Frazin and hi s i nsurance
carrier settled wth the
Schul tes for $2, 460, 000.

The settlenment agreenent did
not include any paynent to
Compcare for the subrogated
anount . Additionally, the
settl enment agr eement
provided that the Schultes
would indemify Dr. Frazin

and his insurance carriers
for any liability arising
out [176 Ws.2d 627] of the
i nci dent . The Schul tes

assert that one of the terns
of the settlenment was that a
hearing would take place in
order to resolve whether
Conpcare had a right of
subr ogati on. The day after
they settled, the Schultes
noved to exti ngui sh
Conpcare's subrogation Ilien
on the ground that t he
settlement anmount had not
made t hem whol e.

The circuit court held a
hearing to determ ne whether
the settlenment had made the
plaintiffs whole. See Ri nes
v. State Farm Mit. Auto.
Ins. Co., 106 Ws.2d 263,
316 N. W 2d 348 (1982).
Conpcare did not actively
participate in the hearing,
except for exam ning one of



t he Schul t es’ Wi t nesses
regar di ng t he
i ndemmi ficati on agr eenment
whi ch t he settl ement
cont ai ned. Nevert hel ess,
Conpcare asserted it was not
wai vi ng its rights.
Conpcar e asserted t hat

regardl ess of whether the
Schul tes had been made
whol e, Conpcare could still
proceed on its cross-claim
agai nst the tortfeasor.

Duri ng t he Ri mes
heari ng, t he Schul tes
present ed evi dence t hat
their damages ampunted to
bet ween $2, 950, 000 and
$4, 790, 000. The court
det er m ned t hat t he
settlement had not nade the
Schul tes whol e and,
therefore, entered an order
ext i ngui shi ng *307
Conpcare's subrogation |ien.
On  April 15, 1991, t he
circuit court entered an
order di sm ssi ng t he
Schul t es’ conpl ai nt and
Conpcare's counter and

cross-claims with prejudice.
Conpcare appealed from that
or der.

The court of appeals
reversed, relying on Blue
Cross v. Fireman's Fund, 140

Ws.2d 544, 411 N W2d 133
(1987), and Mitual Service
V. Ameri can Fam |y, 140
Ws.2d 555, 410 N W2d 582
(1987). This court granted

a petition for review filed
by the Schultes and Dr.
Frazin.

[176 Ws.2d 628] [1] The
issue to be decided concerns
the respective rights of the
insured and the subrogated
i nsurer when the insured has
settled with the defendants
wi t hout i nvol vi ng t he
subrogated insurer; t he

i nsured has request ed a
Ri mes heari ng; t he
subrogated insurer has had
an opportunity to

participate in the hearing;
and the <circuit <court has
det er mi ned t hat t he
settlement has not nmde the
plaintiff whole. This issue
presents us with a question

of | aw which we deci de
wi t hout deference to the
| ower courts. Mut ual
Servi ce, 140 Ws. 2d at

560-61, 410 N. W 2d 582.

There is no dispute that
the settlenent did not nmake
the plaintiffs whole. See
generally Rinmes, 106 Ws. 2d
at 275 ("Under W sconsin |aw
t he t est of whol eness
depends upon whet her t he
insured has been conpletely

conpensat ed for al | t he
el ements  of damages, not
merely those damages for
whi ch t he i nsurer has
indermmified the insured.").
Conpcar e, t he subr ogat ed
insurer, argues that under
Bl ue Cross and Mut ual
Service, it my recover the

subrogated amount regardless
of whether the Schultes have
been made whol e. The
Schultes, on the other hand,
contend that under Rinmes and
Garrity v. Rural Mit. Ins.



Co. , 77 Ws.2d 537, 253
N.W2d 512 (1977), Conpcare
may not recover because the
Schultes have not been nmade
whol e. W agree with the
Schul t es.

The doctrine of
subrogation is based upon
equi t abl e principles.
Rimes, 106 Ws.2d at 271,
316 N.W2d 348. "Equity
does not lend itself to the
application of black letter
rules.” Vogt v. Schroeder,
129 Ws.2d 3, 12, 383 N.wW2d
876 (1986). To resolve the
issue in this case, we nust
apply equitable principles
to the facts. Id.

[176 Ws.2d 629] In
Garrity, we established the

equi t abl e principle t hat
"the subrogee has no right
to share in t he fund
recover ed from t he
tortfeasor unti | t he
subr ogor is made whole.”
Garrity, 77 Ws.2d at 547,

253 N.W2d 512. We reasoned
t hat "wher e ei t her t he
insurer or the insured nmnust
to sone extent go unpaid,
the | oss should be borne by
the insurer for that is a
risk the insured has paid it
to assune.” Id., 77 Ws. 2d
at 542, 253 N.W2d 512.

Ri mes reaffirnmed t he
principle t hat
"[s] ubrogation i's to be
al | owed only when t he
insured 1is conpensated in
full by recovery from the
tortfeasor." Ri mes, 106

Ws.2d at 272, 316 N W2d

348. Rimes was involved in
an aut o acci dent and
t oget her with hi s wi fe
started an action against
the other drivers 1involved
and their insurers. I d.,
106 Ws. 2d at 265, 316
N. W2d 348. State Farm
Ri nes’ i nsurer, had made
medi cal paynents to Rinmes

and was thus joined as a
def endant because of its
possi bl e subrogation rights.
ld., 106 Ws.2d at 265-66,
316 N. W 2d 348. State Farm
filed an answer, al | egi ng
its subrogation rights, and
participated in the case.
ld., 106 Ws.2d at 266, 316
N. W 2d 348.

On the second day of
trial, Rnmes and his wfe
settled their claims for
$125, 000. O the $125, 000,
the amount of the medical
paynment s (%9, 649. 90) was
paid into an escrow account
to await the outcome of a
heari ng on State Farm s
subrogation rights. | d.
106 Ws.2d at 267, 316
N. W 2d 348. The trial court
held a hearing at which it
det erm ned t hat t he
settlement amount had not
made the Rinmeses whole and
t hus, under Garrity, t he
insurers had no right of
subr ogati on. Id., 106
Ws.2d at 269, 316 N Wa2ad
348. We affirned, saying,
"The purpose of subrogation
is to prevent a double
recovery by the insured...
Subrogation is to be allowed



only when the insured is

conpensat ed in full by
recovery from t he
tortfeasor."” I d., 106
Ws.2d at 272, 316 N W2d
348. We also approved of

the use of what has come to
be referred to as a Rines
hearing--a hearing at which
the circuit [176 Ws.2d 630]
court deterni nes what sum
woul d make t he settling
plaintiffs whole. ld., 106
Ws.2d at 278-79, 316 N W 2d
348.

Ri mes has much in comopn

with this case. In both
cases the injured insured
*308 requested a Rines
hearing so that the circuit
court coul d det erm ne
whet her the injured insured
had been made whol e.

Consistent with Rines, after
the Schultes settled, they

filed a notion asserting
t hat Conpcare's right to
share in t he settl ement
proceeds depended on the
court's finding that t he

settl enent had made t he
Schul t es whol e. The circuit
court held a Rines hearing
and f ound t hat t he
settl enent had not made the
plaintiffs whole. Mor eover,
in bot h cases, i f t he
circuit court had determ ned
that the question of whether
the plaintiffs had been made
whole was irrelevant to the
subrogated insurer's right
to recover, the subrogated
i nsurer would have recovered
from t he plaintiffs'
i nsufficient settl enent

funds. I n Ri nes, t he
subr ogat ed i nsurer woul d
have recovered from the
escrowed funds. In this
case, Conpcare, because of
the indemification clause,

woul d essentially recover
from the Schultes. Under
Garrity and Ri nes, t he
circuit court, after
conducti ng t he required
hearing, properly held that

Compcare had no right of
subr ogati on.

Ri mes was not, however,
our last word on subrogation
and the made-whole inquiry.
In Vogt, we recognized that
the equities to be bal anced
in Garrity and Rinmes were
between an insurer's right
to recoup benefits paid and
an injured person's right to
obt ai n full conpensati on.
The equities in Vogt were
bet ween an underinsurer who
had paid benefits and an
underinsured tortfeasor who
had not paid for the damages
she had caused. Vogt, 129
Ws.2d at 16-17, 383 N W 2d
876. Thus, we recognized a
new equi t abl e principl e,
apart from the made-whole
principle: "[ T] he wrongdoer
should be [176 Ws.2d 631]
responsi ble for his conduct
and not be allowed to go
scot-free by failing to
respond in damages while
another, an indemitor for
t he I nj ured party, IS
required to do so." 1d. 129
Ws.2d at 13, 383 N wWa2ad
876. Vogt established that
t he Ri mes made- whol e



principle was not absolute
and set the stage for Blue
Cross and Mutual Servi ce.

Conpcare argues t hat
under Blue Cross and Mutual

Servi ce, t he Ri mes
made- whol e I nquiry IS
irrelevant to the issue of
whet her t he subr ogat ed
insurer may pursue a direct
action agai nst t he
tortfeasor. We di sagree.
Conpcare's ar gunment

overl ooks the distinctions
between this case and Bl ue
Cross and Muitual Servi ce.
Most i nportantly, t he
parties in Blue Cross and

Mut ual Service did not
resol ve t he subr ogat ed
insurers' rights in a Rines

hearing as they did in this
case. Moreover, we have
also cone to disagree wth
t he reasoning of portions of
the Blue Cross and Mitual
Servi ce opinions. Thus, we
do not give Blue Cross and
Mut ual Servi ce t he sane
wei ght as Conpcare.

In Blue Cross, the issue
was "whether a subrogated
insurer, to state a claim
for relief, must allege that
an insured who has settled
with the tortfeasor has been
made whole." Bl ue Cross,
140 Ws. 2d at 546, 411
N. W2d 133. We noted that
Vogt recogni zed that t he
principle that the insured
must be made whole before
the subrogated insurer may
recover was nhot absol ut e,
but depended on the equities

and thus the facts involved.
ld., 140 Ws.2d at 550, 411
N. W2d 133. We stated that
an injured insured who has
settled his part of hi s
claim against the tortfeasor
before t he subr ogat ed
i nsurer conmences suit
against the tortfeasor does
not have to be nade whole
before t he subr ogat ed
insurer can state a claim
for relief agai nst t he
tortfeasor and his insurer.
ld., 140 Ws.2d at 546, 411
N. W 2d 133.

We concluded that the
equi table factor present in
Garrity and Ri mes --the
pr ospect of an I nsur er
conpeting[ 176 W s. 2d 632]
with its own insured for
funds which are insufficient
to make t he I nsur ed
whol e- -was not present. The
court distinguished the case
from Garrity and Rines on
the basis of two facts.
First, t he subr ogat ed
i nsurer did not seek to
recover f unds from t he
injured insured. | nst ead,
t he conpl ai nt sought
recovery from the tortfeasor
and his insurer. Thus,
according to the Blue Cross
court, t he subr ogat ed
i nsurer was  not directly
conpeting with its insured
for a limted set of funds.
Second, the injured insured
had settled his part of the
claim before the subrogated
insurer initiated its suit
agai nst the tortfeasor.



The Blue Cross court
correctly noted that where
the insured has not settled

with the tortfeasor before
t he subr ogat ed I nsurer
brings suit, any recovery
the insurer *309 makes
coul d reduce t he anount
avail able to conpensate the
injured insured. ld., 140
Ws.2d at 552, 411 N W2d
133. It gave the follow ng
exanpl e:

Such a reduction in the
insured's recovery would
occur in a case in which
t he tortfeasor's assets
were limted to $100, 000,

and the damages to the
I nj ured party wer e
$200, 000. | f t he

subrogated insurer had a
claim for $30,000 and was
allowed to recover this
anopunt prior to any suit
by the injured party, the
amount of noney left to
conpensat e t he I njured
party would decrease from
$100, 000 to $70, 000.

ld., 140 Ws.2d at 552

n. 3, 411 N W2d 133. e
agree wth this analysis.
It illustrates an insured
and subr ogat ed I nsurer
conpeting wth each other
for limted settl ement
funds. The Blue Cross court

recogni zed t hat in this
situation Garrity and Rinmes
applied to prohi bit t he

i nsurer from recovering
until the 1insured had been
made whol e. ld., 140 Ws. 2d

at 552, 411 N.W2d 133.

The Blue Cross court
erred, however, in failing
to recognize that the sane

type of conpetition for
limted [176 W s. 2d 633]
f unds exi sts in ot her
settl enent situations. The
Blue Cross court asserted
that the "injured party's

recovery is not constrained

by the existence of t he
subrogated insurer's cause
of action." I d., 140

Ws.2d at 553, 411 N W2d
133. We di sagree. | ndeed,
even Conpcare in its brief

adm t s, "A tortfeasor who
wi shes to settle must
i nevitably addr ess t he

insurer's separate rights in
some way."

Gven the realities of
settlenments, settling
plaintiffs and subr ogat ed
insurers wusually conpete in

a practi cal sense for
limted settl enment funds.
Settling def endant s
typically have limted

policy limts and assets and
typically want to pay as

little as possi bl e.
Settling plaintiffs
typically want as nmuch as
possi bl e. Mor eover, we
gquestion why a defendant

woul d offer as much to
settle with only t he
plaintiff as to settle wth
both the plaintiff and the
subrogated insurer. See

generally Vogt, 129 Ws. 2d
at 25-26, 383 N W2d 876.
Dr . Frazin, for exanpl e,

apparently insisted on such



a conplete release, hence
t he I ndemmi fication
agreenment and the agreenent
to seek a Rinmes heari ng.

The court of appeals in
this case recognized that
settl enment funds may be

ei t her practically or
psychol ogical |y [imted.
But the ~court of appeals
concluded these limts were
not wor t hy of | egal

recognition. Schulte, 168
Ws.2d at 717-18, 484 N. W 2d
573. We di sagree. The
practi cal conpetition
between an insured and the
subrogated insurer is an
equi table factor we cannot
i gnore.

The Blue Cross court
di scussed an indemification
agreenent simlar to the one
made between the Schultes
and Dr. Frazin. The Bl ue
Cross plaintiffs agreed to
indemmify the tortfeasor's
insured for any clainm nade
by the subrogated insurer.
Such an [176 Ws.2d 634]
i ndemmi fi cati on agr eenment
indirectly creates t he
prospect that the insurer
will be conpeting with its
own insured. Nevert hel ess,
the Blue Cross court refused
to recognize the effect this
i ndemmi fi cati on agr eenment
had and concluded that such
an agreenment attenpts to
ci rcunvent an insurer's
subr ogati on ri ghts by
placing the responsibility
for the tortfeasor's wong
on the victim Bl ue Cross,

140 Ws.2d at 554, 411

N.W2d 133. Consequent |y,
t he Bl ue Cross court
concl uded t hat t he

i ndemmi fication agr eenent
did not inpair the otherw se
valid subr ogati on right.
| d.

We disagree wth the
Blue Cross court's analysis
of I ndemni fication
agreenments and consequently
overrule the |anguage in
Bl ue Cross which di sapproves

of such agreenents. See
id., 140 Ws.2d at 553-54,
411 N . W2d 133. First of
all, that |anguage ignores

t he rights of conpet ent
parties to enter into such

contracts. See Arnold P
Ander son, W sconsi n
| nsurance Law sec. 12.7 at
351 (3d ed. 1990). Mor e

importantly, we believe the
injured party should have
the right to settle on its
own terns. W sconsin has a
"l ong- st andi ng policy I n

favor of settlenments.”
Collins v. Anmerican Famly
Mut. Ins. Co., 153 Ws.2d
477, 490, 451 N wW2d 429
(1990) (citations onmtted).
"[T] he public i nt er est
requires that a plaintiff be
permtted to settle
claims...." Loy V.
Bunderson, 107 Ws.2d 400,

425, 320 N.W2d 175 (1982).
A tortfeasor, such as Dr.
Frazin, may quite *310
reasonably not be wlling to
of f er the maxi num anount
possible to settle unless he
receives a conplete release.



G ven t he
incentives and notives of
the insured, the subrogated
insurer, and the tortfeasor
and his insurer, it may be
that only the injured party
and the tortfeasor can reach
an agr eenment to settle.
Consequent |y, ref usi ng to
recognize [176 Ws.2d 635]
i ndemmi fi cati on agreenent s
coul d hamper plaintiffs'
settl enent attenpts.

differing

If we were to agree with
Conpcare's argunment ,
subr ogat ed i nsurers could
refuse to participate in a
Ri mes heari ng and t hen,
regardl ess of the outconme of
t he heari ng, pur sue t he
subrogated amount from the
tortfeasor. Such a hol ding
would frustrate settlenent
attenpts; def endants woul d
make |ower offers Dbecause
they could not be assured
t hat a release would be
truly final and conpl ete.

Because this case
presents different equities
than Blue Cross and because
we have conme to disagree
with some of the reasoning

and inplications of Bl ue
Cross, we conclude that Bl ue
Cr oss does not al | ow

Conpcare to assert Its
subrogation rights. We do
not conpletely overrule Blue
Cross, however. Bl ue Cross
still applies when a
plaintiff and tortfeasor
settle wi thout involving the
subr ogat ed i nsurer and
wi t hout submitting the issue

of the subrogated insurer's
rights to the circuit court.

We also conclude that
Mut ual Servi ce does not
all ow Conpcare to recover
The issue in Mitual Service

was whet her t he circuit
court erred by dismssing
t he tortfeasor's I nsurer
from a subrogation action
br ought by t he i nj ured

party's insurer after the
tortfeasor's insurer settled
with the injured party and
issued two checks, one of
which was issued to all the
parties for the amount of
t he subr ogat ed i nterest.
Mutual Service, 140 Ws. 2d
at 557, 410 N.W2d 582. The
tortfeasor's I nsurer had
ar gued t hat whet her t he
subr ogat ed i nsurer could
recover t he subr ogat ed

anmount depended on whether
the settlenment had made the
infjured party whole. I d.,
140 Ws.2d at 563, 410
N. W2d 582. The court
rej ected this argument ,
saying that neither Garrity
nor Rimes applies "in an
action brought by a [176
W s. 2d 636] subr ogat ed
i nsurer agai nst t he
tortfeasor or t he
tortfeasor's insurer where

t he subr ogat ed insurer's

i nsured has previ ously
settled with t he
tortfeasor."” I d., 140

Ws.2d at 563-64, 410 N W 2d
582.

The settling parties in
Mut ual Servi ce di d not



request a Rinmes
The Schultes did, Conpcare
had an opportunity to
participate, and the court
found that the settlenent
left the Schultes |ess than

heari ng.

whol e. This case presents
significantly di ff erent
equities t han Mut ual
Servi ce, and we conclude

that the court of appeals
erred by relying on Mitual

Servi ce to reach a
concl usi on t hat al | owed
Conpcare to recover

The W sconsi n Heal t h
| nsurers, in an am cus
brief, assert that should we
reverse t he court of
appeal s, attorneys in future
cases wll act unethically
and col | usi on wi || t ake
pl ace between plaintiffs and
def endant s in order to
elimnate subr ogat ed
i nsurers' i nt erests. We

totally reject such a view
of the profession of the |aw
in this state. While it may
be true that there are sone

i ndi vi dual s in al |
prof essions and trades who
are incapable of et hi cal
behavior, this court cannot
and should not decide cases
on such scare tactics.
Attorneys operate under
et hi cal rul es, and as we

develop the comopn law we
must assume that attorneys
act ethically.

We also recognize that
our cases mmy conflict to
sone extent over whet her
subrogati on recoveries

decrease prem uns. Conpar e
Rimes, 106 Ws.2d at 277 n.
4, 316 N . W2d 348, with
Cunni ngham v. Metropolitan
Life Ins. Co., 121 Ws.2d
437, 445, 360 N.W2d 33

(1985). Nevert hel ess, we
t hi nk Conpcare over st ates
its <case by arguing that
reversing t he court of
appeals wll automatical ly
result in higher premuns
for "al l W sconsin
i nsureds. " In any case,
because subrogation is an
equi tabl e[ 176 W s. 2d 637]
doctrine we nust concern
oursel ves primarily with

bal anci ng the equities.

[2] We conclude that
when an i njured i nsur ed
settles with the tortfeasor
and that person's insurer
wi t hout resol vi ng t he
subrogated insurer's part of
the claim the settling
parties ask t he circuit
court to determ ne whether
the injured party has been
made whol e; and t he
subrogated insurer has an
opportunity to participate
in the *311. hearing, the
subrogated insurer's rights
of subrogation depend on
whet her the settlenment nmade
the plaintiff whole. I n
such a situation, either the
insured or its insurer nust
to sone extent go unpaid.
If, as in this case, the
circuit court det er m nes
that the settlenment does not
make the plaintiff whole,
t he subrogated insurer has
no right of subrogation.



The deci si on of t he
court of appeal s IS
reversed.

STEI NMETZ,
(di ssenting.)

Justice

| agree with the court
of appeals decision, Schulte
v. Frazin, 168 Ws.2d 709,

484 N. W 2d 573
(Ct. App. 1992), whi ch
correctly applies this
court's holdings in Blue

Cross v. Fireman's Fund, 140
Ws.2d 544, 411 N W2d 133
(1987) and Mutual Service v.
Anmerican Famly, 140 Ws. 2d
555, 410 N.W2d 582 (1987)
to the facts of this case.
The maj ority deci si on
i nproperly vi ol ates t he
doctrine of stare decisis by
rejecting the result and
sone of the —reasoning in
Bl ue Cr oss and Mut ual
Servi ce, cases which were
unani mously decided by this
court only six years ago and
upon which the parties to
this action were entitled to
rely.

For tacti cal reasons,
the plaintiffs settled their
claim for less than the
def endants' insurance policy
[176 Ws.2d 638] limts. As
the court of appeals stated,
"Conpcare was notified of a
settl ement far bel ow the
policy limts only after the
settl enent had occurred.”
Schulte, 168 Ws.2d at 717,
484 N.W 2d 573 (citing secs.
655. 27, 655. 23(4), Stats).

Because t he plaintiffs
agreed to accept |ess than
t he def endant s’ i nsurance
policy limts, it cannot be
said that the plaintiffs
have not been nmade whole.
As a result, Conpcare should
be allowed to assert its
subr ogati on claim agai nst
the tort-feasor

Mor eover, contrary to
the holding of the majority,
t he i ndemmi ty agr eement
between the plaintiffs and
the tort-feasor should not
operate to defeat Conpcare's
subrogation claim I n Bl ue
Cross, this court stated the
fol | owi ng:

Were we to recognize that
t he exi stence of an
i ndemmity agreenent would
bar any claim by a
subr ogat ed I nsurer
[against the tortfeasor],

al | [ such] subr ogati on
claims could be Dbarred
t hr ough t he use of

i ndemmity agreenents, and
our recognition of an
I ndependent claim in the
[ subr ogat ed] I nsurer
[ agai nst the tortfeasor]

woul d be meani ngl ess.

Because such

I ndemmi fication

agreenment [ s] essentially

attempt[ ] to circunvent
an insurer's subrogation
rights by pl aci ng t he

responsibility for t he
tortfeasor's wong on the
victim we decline to hold
t hat such agreenents



i mpai r

subrogation right[s].

140 Ws.2d at
N. W 2d 133.

554,

ot herwi se valid

411

For t he f or egoi ng
reasons, | dissent.
( FND) Mot i on for
Reconsideration filed June

24, 1993.






