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Al | terrain vehicl e
(ATV) driver br ought
negl i gence and product s
liability action agai nst
ATV' s manuf act urer to
recover for injuries
sustained in accident. The
Circuit Court, Dodge County,
Joseph E. Schul t z, J.,
ent er ed j udgnent for
manuf act urer. Driver

Bittner by Bittner v. Anerican

appeal ed. The Court of
Appeal s, 181 Ws.2d 93, 511

N. W 2d 325, af firmed.
Driver petitioned for
revi ew. The Suprenme Court,

Heffernan, C.J., held that:
(1) evi dence conpari ng
injury rates associated with
aut onobi | es, m ni bi kes and
trail bi kes and ATVs was
probative of defendant's
assertion that ATV-rel ated
accidents were attributable
to vehicle operator; (2)
menor andum and t abl es
prepared by Consuner Product
Saf ety Conm ssi on ( CPSC)
official, conparing risk of
injury associated with ATVs
to risk of injury associated
with ot her not ori zed,
recreational vehi cl es was
adm ssible to inpeach CPSC s
statistical anal ysis which
concluded that ATVs present
at immnent risk of harm to
Consuners; and (3) trial
court erred reversibly by
admtting evidence conparing
risk of injury and death
associated with ATVs to risk
of injury and deat h
associated wth dissimlar
products, to provide jury
with perspective on what
constitutes "reasonabl e"
ri sk of danger.

Reversed and remanded.
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[ 1] Evi dence k141

157 ----
1571V Admi ssibility
in General
1571 V(O
Simlar Facts and
Transacti ons
157k141 Ot her Injuries
or Accidents from Sane or
Sim |l ar Causes.

W sconsin's rule wth
regard to "other accidents”
evi dence in product s
liability actions adm ts
evi dence of other accidents
or simlar occurrences under
simlar condi tions and

ci rcumst ances to show

probability of def ect in
guesti on; assunption
under |l yi ng rul e i's t hat
simlarity of product and
simlarity of circunstances
render conparison probative
of mat er i al I ssues in
di spute.

[ 2] Evi dence k141

157 ----
1571V Adm ssibility
in General
1571 V(O
Simlar Facts and
Transacti ons
157k141 Other Injuries
or Accidents from Sane or
Sim | ar Causes.

Use of Consuner Product
Safety Commi ssion's (CPSC)
dat a conpari ng acci dent
rates of three and four
wheel all terrain vehicles
(ATV)--which data reflected
| ower accident rate for four

wheel ATVs--was relevant, in
products liability action
ari sing from injuries
plaintiff sustained on three
wheel ATV, to establish that
def endant manufacturer m ght

reasonably have desi gned
safer vehicle; conpari ng
three and four wheel ATVs
was appropriate because
t hose pr oduct s, al t hough
different in design, were
i nt ended for simlar
pur pose.

[ 3] Evi dence k99

157 ----
1571V Admissibility
in General
1571 V(A) Facts
in | ssue and
Rel evant to | ssues
157k99 Rel evancy in
Gener al

Any fact that tends to
prove mat eri al i ssue i's
relevant. WS. A 904.01.

[ 4] Evi dence k99

157 ----
1571V Adm ssibility
in General
1571 V(A) Facts
in | ssue and
Rel evant to | ssues
157k99 Rel evancy in
CGener al

Evi dence that does not
have tendency to prove any
fact that is of consequence
to material issue in case is
irrelevant. WS. A 904.01.

[ 5] Evi dence k146



157 ----
1571V Adnmissibility
in General
1571 V(D)
Materiality
157k146 Tendency to
M sl ead or Confuse.

Evi dence IS unfairly
prej udi ci al , and t hus
i nadm ssi bl e, i f it has
t endency to i nfl uence
out cone by i nproper neans or
i f it appeals to jury's
synpat hi es, arouses its
sense of horror, provokes
its instinct to punish, or

ot herwi se causes jury to
base its deci si on on
sonet hi ng ot her t han

establ i shed propositions in
case. WS. A 904.03.

[ 6] Negl i gence k213

272 ----
27211 Necessity and
Exi stence of Duty
272k213
Foreseeability.

(Fornmerly 272k10)

[ See headnote text
bel ow]

[ 6] Negl i gence k233

272 ----
272111  Standard of
Care
272k233
Reasonabl e Care.

(Formerly 272k4)

Test for negligence is
whet her conduct foreseeably
creates unreasonable risk to
ot hers.

[ 7] Products Liability k5

313A ----
313Al Scope in
Gener al
313AlI (A
Products in General
313Ak5 Strict Liability.

In claim for strict
liability, plaintiff nmust
prove: (1) product was in
defective condition when it
left seller's possession or

control; (2) it was
unr easonabl y danger ous to
user or consunmer; (3)
def ect was cause
(substanti al factor) of
plaintiff's injuries or

damages; (4) seller engaged
in business of selling such
product, or that this is not
i sol at ed or i nfrequent
transaction not related to
seller's principal business;
and (5) product was one that
seller expected to and did
reach user or consuner
w t hout substanti al change
in condition it was in when
sol d.

[ 8] Evi dence k141

157 ----
1571V Adm ssibility
in General
1571 V(C)
Simlar Facts and
Transacti ons



157k141 Ot her Injuries
or Accidents from Sane or
Sim | ar Causes.

Consuner Product Safety
Comm ssi on ( CPSC) chart
showing that injuries for
1,000 vehicles in use were
hi gher for al | terrain
vehi cl es (ATV) t han for

ot her not ori zed of f -road
vehi cl es (snowmobi | es,
m ni bi kes and trail bi kes)

was adm ssible in products

liability action al |l egi ng
that three wheel ATV was
defectively desi gned, as
such evidence was probative
of def endant' s assertion
t hat ATV-related accidents

were attributable to vehicle
oper ator; al t hough
differing in design, each
pr oduct (snowmobi | es,
m ni bi kes, trail bi kes and
ATVs) was I nt ended for
simlar pur pose. W S. A
904. 01.

[ 9] Evi dence k558(10)

157 ----
157X | Opi ni on
Evi dence
157XI 1 (D)
Exam nati on of
Experts
157k558
Cr oss- Exani nati on
157k558(10) Experinments
and Results Thereof.

Menmor andum and tabl es
prepared by Consuner Product
Saf ety Conmmi ssi on ( CPSC)
official, conparing risk of
injury associated wth all
terrain vehicles (ATV) to

risk of injury associated
Wi th ot her not ori zed,
recreational vehi cl es
i ncl udi ng snownmobi | es,
trail bi kes, and m ni bi kes,
was adm ssi bl e duri ng
Cross-exam nation of

plaintiff's expert wtness,
in products liability action
agai nst ATV manufacturer, to

i npeach CPSC s statistical
anal ysi s by denonstrating
t hat CPSC' s statistical
basi s, relied on by
plaintiff to show that ATVs
wer e unsaf e, could be

defective because it failed
to account for frequency of
pr oduct use; however,
plaintiff was entitled, upon
request, to I nstruction

[imting use of t hat
conparative evi dence to
perm ssi ble purpose, i.e.,
i npeachnment. WS, A 901. 06.
[ 10] Appeal and Error
k1050. 2
30 ----

30XVl Revi ew
30XVI (J)
Har ml ess Error
30XVI (J) 10 Adm ssion of
Evi dence

30k1050 Pr ej udi ci al
Ef fect in General
30k1050.2 Evidence

Irrel evant to |ssue.
[ See headnote text bel ow

[ 10] Products
k81.5

Liability

313A ----
313AlI1 Actions



313Ak81

Adm ssibility of
Evi dence
313Ak81.5 Aut onobi | e
Cases.
Tri al court erred

reversibly in design defect

products liability action
against all terrain vehicle
(ATV) manuf act ur er by
adm tting i nto evi dence
def endant' s irrel evant,

nonprobati ve evidence *476
conparing risk of injury
associ at ed Wit h ATVs to

di ssim |l ar and unr el at ed
products and activities
(skiing, bi cycl e riding,
scuba diving, football, and
passenger aut onobi | es) to
provi de jury wit h
perspective on what

constitutes "reasonabl e"

ri sk of danger; safety of
ATV  riding, conpar ed to
di ssim | ar nodes of
recreation or
transportation, was not
i ssue in di sput e, and

plaintiff's choice to enjoy
ATV riding had no relevance
to defendant's duty of care
wit h regard to desi gn,
manuf acture, or sale of its

ATVs. W S. A 904. 01,
904. 02.
[ 11] Products Liability
k81.1
313A ----
313AlIl Actions
313Ak81
Adm ssibility of
Evi dence

313Ak81.1 In General

Consuner's choi ce to
enj oy particular product or
activity has no relevance to
manuf acturer's duty of care
with regard to desi gn,
manuf acture, or sale of its
particul ar product; t hose
duties persist whether or
not product has high rate of
injury associated with it.

[12] Products Liability k27

313A ----
313Al Scope in
Gener al
313AlI (A
Products in General

313Ak27 Contri butory

Negl i gence, Assumption  of

Ri sk, and M suse of
Pr oduct .

I n W sconsi n,

contributory negligence is

affirmative def ense

avail abl e to product
manuf act ur er whet her cause
of action is based on conmmopn
| aw negligence or theory of
strict liability.

*478 [194 Ws. 2d
128] For t he
plaintiff-appellant-petition
er there were briefs by Lynn
R. Lauf enberg, Wlliam M
Cannon, Patrick O. Dunphy,
Mark L. Thomasen and Cannon
& Dunphy, S. C., M | waukee
and oral argunent by Patrick
O. Dunphy.

For t he
def endant - r espondent t here
was a brief by Richard A



Bowman, Wayne D. Struble and
Bowman & Br ooke,
M nneapolis, M and Thomas
C. Ewing, Bernard J. Bobber
and Fol ey & Lar dner,
M | waukee and oral argunent
by Wayne D. Strubl e.

Am cus curiae brief was
filed by Professor Daniel D.
Blinka and Marquette Law
School and Frank A.
Scher kenbach, Russel | A.
Kl i ngaman and Hi nshaw &
Cul bertson, al | of
M | waukee, for The Product
Liability Advisory Council,
I nc.

Am cus curiae brief was
filed by Robert L. Jaskul ski
and Domi t z, Mawi cke,
Goi sman & Rosenberg, S.C.,
M | waukee, for The W sconsin
Acadeny of Trial Lawyers.

HEFFERNAN, Chi ef
Justi ce.

This is a review of a
publi shed decision of the
court of appeals, Bittner v.
American Honda Modtor Co.,
I nc., 181 Ws.2d 93, 511
N. W 2d 325 (Ct. App. 1993),
which affirmed a judgnent of
the circuit court for Dodge
County, Joseph E. Schultz,
Circuit Judge. The
judgnment, entered on a [194
Ws.2d 129] jury's verdict
in favor of the defendant
foll ow ng a seven week
trial, di sm ssed Russel
Bittner's clains agai nst
Honda (FN1) to recover for
injuries he sustained when

his 1983 three wheel Honda
all-terrain vehicl e (ATV)
overturned.

The sol e issue presented
on review is whether the

circuit court properly
admtted *479 Honda' s
"conparative risk" ( FN2)
evi dence at trial.
Plaintiff objects to the

evi dence on several grounds:
(1) conparing the relative

risk of injury of ATVs to
ot her di ssim | ar product s
and activities i's not
| egal |y rel evant to t he

manuf acturer's duty of care
with regard to the design,
manuf act ur e, and sale of
ATVs; (2) the injury rate
associ ated with an unrel ated
pr oduct or activity says
not hi ng about t he
reasonabl eness of a
particul ar products design;
and (3) the introduction of
injury rates associated wth
products [194 Ws.2d 130]
wholly unrelated to ATVs
m sl ed and confused the jury
and I nperm ssi bly shifted
the jury's focus away from
the issues in dispute.

Honda argues that the
conparative risk evidence it
i ntroduced was appropriate

because: (1) plaintiff
opened t he door by
introducing this form of
evidence through its own
W t nesses; (FN3) (2)
conparative risk evi dence
assi sts t he jury I n
det erm ni ng whet her a
particul ar pr oduct i's



"reasonabl y" dangerous; (3)
nost of t he conparative
evi dence introduced by Honda

satisfies t he "simlar
products" test for relevant
evi dence; and (4) t he
"dissimlar product s"
evidence plaintiff objects
to pertains to a very
limted part of t he
conparative risk evi dence
introduced at trial. For
t he reasons we expl ain

bel ow, we conclude that the
evidence introduced by the
def endant, conpari ng t he
risk of injury associated
with three wheel ATVs to the
risk of injury associated
with dissimlar products and
activities, should have been
excluded on the basis of
rel evance, prej udi ce, and
jury confusion. We reverse
t he decision of the court of
appeals, which affirned the
circuit court's evidentiary
rulings adm tting t he
conparative risk evidence
On remand, we direct the
circuit court to vacate the
j udgnment entered against the
plaintiff, Russell Bittner,
and to order a new trial on
all issues.

The facts are
undi sput ed. The plaintiff,
Russel | Bi ttner, was
severely I nj ured in an

accident which [194 Ws. 2d
131] occurred while he was
operating a 1983 Honda "Big
Red" al | terrain vehicle
near his home on a nowed

grass path he had ridden
many tines before. Bittner,
then twenty-six years old,
was acconpani ed by hi s
br ot her, Robert. The
br ot hers frequently rode
their ATVs on this pathway.
At the tinme of the accident
Bi ttner was approximtely 50
f eet ahead of hi s
brother--he had rounded a
corner and was out of his
brother's view When Robert
rounded the corner he found
his brother |Iying on the
ground about a foot away
from his ATV. There were no
W tnesses to the accident.
At trial Robert testified
t hat his brother was an
experienced ATV rider.

As a result of t he
severe and per manent
neur ol ogi cal injuries

sustained in the accident,

plaintiff, by his guardian
ad litem commenced this
action. Plaintiff's

conpl aint, based on a theory
of product strict liability
and common |aw negligence,
all eged that the Honda ATV
he was riding at the tinme of
his accident, was defective
and unreasonably dangerous
and that the defendants were
negligent wth respect to
the vehicle's design and

sal e. At trial, plaintiff
i ntroduced testi nony
concer ni ng t he al | eged
desi gn def ects of three

wheel ATVs (with respect to
the vehicle's solid rear
axl e design, the absence of
a mechani cal suspensi on



system and its high *480
center of gravity) as well
as testinmony on how these

desi gn features adversely
af f ect ATV handl i ng
characteristics. Plaintiff
al so i ntroduced testi nony

concerning the results of an
i nvestigation conducted by
the Consunmer Product Safety
Comm ssion (CPSC) (FN4) on
the safety of three wheel
ATVsS. During the course of
the testinony related to the
CPSC i nvesti gati on,
plaintiff i ntroduced dat a
collected by the [194 Ws. 2d
132] CPSC  conparing t he
stability of three wheel
ATVs to four wheel ATVs and
data reporting injury and
fatality rates associ at ed
with three wheel ATVs. This
evi dence was of fered to
establish that the product
was defective and
unreasonably dangerous and
to establish notice to the
manuf act ur er of the risk
associated with three wheel
ATVs. Plaintiff infornmed
the jury that ATV-related
injury rates were not being

of fered to establ i sh
causation. (FN5)

Honda ar gues t hat
plaintiff's "class attack"

on the design and safety of

three wheel ATVs,
"det er m ned t he type of
pr oduct conpari sons t hat
Honda coul d of f er in
response to t he CPSC s
injury and deat h

statistics.” Honda's Bri ef
at 26. Honda argues:

[O nce petitioner expanded
hi s def ect claim and
statistical proof to all
3-wheel ATVs and, in fact,
[194 Ws.2d 133] conpared
the 3-wheelers to non-ATV
products and activities,
t hen t he responsi ve
conparative risk analysis
could reasonably enconpass
(1) snowmobi | es and
m ni/trail bi kes, whi ch
even t he CPSC deemed
simlar to ATVs and (2)

not orcycl es, cars,
bi cycl es, hor seback
riding, downhi | | ski i ng,

and aviation, which even
petitioners experts chose
to conpare to ATV riding.

ld. at 27. Accor di ng
to Honda, the conparative
ri sk analyses it introduced,
over plaintiff's objections,
were an appropriate response
to plaintiff's trial
strategy. The def ense
evidence took three forns:
1) a study conducted in 1985
by Dr. Verhalen, Associate
Di rector of Epidem ol ogy for
the CPSC, conparing the risk
of injury from ATVs wth
other off-road recreational

vehi cl es i ncl udi ng
snownobi | es, m ni bi kes and
trail bikes; (2) a study
conducted in 1988 by Dr.
Rodger s, Di rector of

Economi cs for t he CPSC,
confirm ng Dr . Ver hal en' s
st udy; and, (3) an analysis
prepared by Dr. MCarthy for
t he i nst ant litigation,
confirmng the work of Drs.



Ver hal en and Rogers, and an
addi ti onal conparative study
of his own, conparing ATVs
to ot her di ssim |l ar
recreational products and
activities such as sw mm ng,

skiing, boating, bicycling,
hor seback riding, scuba
diving and aviation. These
anal yses canme in on
Cross-exam nation of
plaintiff's expert, WIIiam
Kitzes, and on di rect
exam nati on of Honda' s

expert, Roger MCarthy.

Because t he I nst ant
review requires t hat we
consi der t he evi denti ary
rulings of t he circuit
court, it is necessary to
set forth in sonme detail the
trial testinmony of the two
expert W t nesses t hr ough
whom nost of the [194 W s. 2d
134] allegedly objectionable
evi dence was
i ntroduced--WIIliam Kitzes
and Roger McCarthy. (FN6)

*481 At trial,
t hrough Kitzes, the jury
| earned that the CPSC had,
pur suant to its charter,
conducted an investigation
on the safety of ATVsS.

Kitzes explained the various
met hods the CPSC enployed to
coll ect data, including the

nati onw de hospi t al
enmer gency room reporting
system (NEISS). Kitzes
testified that NEISS data
associ ates a particul ar

product with the injury rate
reported to the CPSC through
NEI SS affiliated enmergency

roons. Kitzes explained
t hat NEISS data is only
associational in nature and
that it does not disclose

the cause of the accident
related to the product.

Thr ough Kitzes, t he
plaintiff al so i ntroduced
the results of the CPSC s
i nvestigation on the safety
of ATVs including the rates
of injury and fatality
associated [194 Ws.2d 135]
with ATV  use. Kitzes
testified that as a result
of its investigation, t he
CPSC concluded that three
wheel ATVs present a |evel
3, "immnent risk"™ of harm
He further testified that
this was the highest |evel
of risk the conm ssion m ght
assign a product wunder its
rating system The jury was
told by Kitzes that, once
this | evel of risk IS
assigned to a product, the
United States Departnent of

Justice may begin | egal
pr oceedi ngs agai nst t he
product manufacturer. He
further testified that, at

the conclusion of the CPSC s
i nvestigation on the safety
of ATVs, the Departnent of
Justice filed suit against
ATV manufacturers, including
Honda, to recall three wheel
ATVs. And, that after the

suit was filed, ATV
manuf act urers, i ncl udi ng
Honda, ent ered into a
consent decr ee wi th t he

governnment agreeing not to
sell three wheel ATVs in the
Uni ted St ates.



Duri ng plaintiff's
di rect exam nation of
Kitzes, 30 exhibits were
offered and received into
evi dence. Wt h t he
exception of one exhibit,
all the materials introduced
t hrough Kitzes exclusively
related to three wheel ATVs.
Speci fically, the exhibits
introduced related to CPSC

i nf ormati on gat heri ng
t echni ques and i nterna

operating procedures, CPSC
menor anda on escal ati ng

infjury and fatality rates
associated with ATVs, CPSC s
enf or cenent pol i ci es,
witten communications from
the CPSC to Honda inform ng
Honda of the results of the
comm ssion's i nvestigation
of three wheel ATVs, CPSC

"safety alerts” estimati ng
the nunmber of ATV-rel ated
injuries treated in NEISS
hospi t al ener gency roomns,
CPSC s "Advanced Notice of
Proposed Rul e Maki ng"
(published in the Federal
Regi ster), evidence of the

suit filed by the Departnment
of Justice against Honda and
ot her ATV manufacturers, and
evi dence of t he consent
decr ee.

[194 Ws.2d 136] One
exhi bi t i ntroduced through
Kitzes, a report prepared by
t he Engi neeri ng Sci ences
Staff of the CPSC as part of
the comm ssion's task force
on ATV safety, conpared the
ti p-over and over-turn rates
associated with three wheel

and four wheel ATVs. ( FN7)

Thi s conparative evi dence
was offered to establish
that Honda had notice that
three wheel ATVs wer e
defectively desi gned.
Kitzes read a portion of the
Engi neering Science report
into the record. The report
provi ded in part:
"Seventy-four per cent of
t hree-wheel ed ATV accidents
initiated with t he ATV
ti pping or overturning
conpared to 59 percent for
four-wheel ed ATV s. This is
a statistically significant

di fference. The stability
characteristics of
f our - wheel ers are al ways

hi gher t han t hose for
conparable three-wheelers."
See Partial Transcript of
Proceedi ngs, August 19, 1991
at 159.

On cross exam nation of
Kitzes, Honda introduced a
chart published by the CPSC
conparing the injury rates
associ ated with snownmobil es,
m ni bi kes, trail bi kes and
ATVs. This chart was the
first "ot her product s"
evi dence i nt roduced at
trial. ( FN8) Honda asserts
*482 that, because the CPSC
classifies snowmobiles, [194

Ws.2d 137] mnibikes, and
trail bi kes as pr oduct s
siml ar to ATVs, t he
conparative risk evi dence
reflected I n t he chart
i ntroduced t hr ough Kitzes
satisfies t he simlar
products test for relevant

evi dence.



Through Kitzes, Honda
al so introduced a nmenorandum
and acconmpanyi ng t abl es
prepared by the Associate
Di rector of Epidem ol ogy for
the CPSC, Dr. Verhalen. The

menor andum and t abl es,
introduced to inpeach the
CPSC s statistical analysis
on the safety of ATVs,
criticized t he CPSC
conclusion that ATVs were
unsaf e because, in Dr .
Ver hal en' s opi ni on, t he

infjury rates relied on by
the comm ssion were skewed
because they failed to take
into account frequency of

pr oduct use. Thr ough
further exam nation of
Kitzes, Honda i nt roduced
t abl es pr epar ed by Dr .

Ver hal en, conpari ng t he
CPSC s unadj ust ed injury
rates for ATVs, mnibikes,

trail bi kes, and snownmpbiles
with injury rates adjusted
for product use. Accordi ng
to Dr. Verhalen's analysis
the injury rate for ATVs
conpar ed to snownmobi | es,
m ni bi kes, and trail bi kes
was dramatically [194 Ws. 2d
138] reduced when frequency
of use was factored into the
equat i on.

Honda introduced a very
di fferent form of
conparative risk evi dence
through direct exam nation
of its own expert, Roger
McCart hy. McCart hy conpar ed
t he risk of I njury
associ at ed with ATVs to
products and activities such

as bicycle riding, wat er
ski i ng, roller skating,
scuba di vi ng, and
aut onobi | es. Honda asserts
t hat it of f er ed this
evi dence for sever al

pur poses: (1) to rebut the
inference that injuries and
fatalities associated wth
ATVs result from t he
vehicle's desi gn or
engi neering characteristics;
(2) to establish that injury
and fatality rates are
attributable to t he ATV

oper at or; (3) to inpeach
t he statistical anal ysi s
under | yi ng t he CPSC' s
ultimte concl usi on t hat
ATVs are unsaf e by
denonstrating t hat t he
injury statistics published
by the CPSC were skewed

because t hey fail ed to
account for frequency  of
usage; and (4) to
denonstrate that ATV riding
is not di sproportionately
dangerous when conpared to
ot her recreational
activities and sports.

McCarthy's testi nony
took three days to conplete.
During the course of his

direct exam nati on, Honda
i ntroduced Si Xxty-seven
exhi bits into evi dence.
( FN9) O these, twenty
conpar ed products and
activities di ssim |l ar to

ATVs and seventeen exhibits
conpared ATVs to notorized,
recreational vehicles such
as snowmobi | es, m ni bi kes
and trail bi kes. The
remai ning 30 exhibits either
dealt exclusively with ATVs



or with information relating
generally to the [194 Ws. 2d
139] CPSC. Il lustrations
of McCarthy's conparative
ri sk analysis foll ow

Duri ng plaintiff's
case-in-chief, testinony was
introduced to establish that
three wheel ATVs wer e
defective and unreasonably
dangerous because of their
hi gh center of gravity.
McCar t hy subsequent |y
conpared the *483 rollover
rate of Corvettes to other
passenger vehi cl es to
denonstrate that autonobiles
with a hi gh center of
gravity rollover wth |ess
frequency than autonobiles,
such as the Corvette, with a
| ow center of gravity
because the rollover rate is
attributable to the driver
rather than, as plaintiff's
engi neer suggested, to the
design of the vehicle. Thi s
evidence was admtted over
plaintiff's objection that
no foundation had been laid
to suggest that the rollover
rate of autonobiles can be
fairly extrapolated to three
wheel ATVs. (FN10)

McCarthy conpared the
number of annual injuries
associated with skateboards
to consunmer sales of that
[194 W s.2d 140] product to
denonstrate that i ncreased
sal es correspond to
increased injury. (FN11)

McCarthy testified that
there is a risk of injury

i nherent in all activity.
He illustrated this point
with a series of charts,
sever al of which conpared
t he annual I njury and

fatality rates (adjusted for

hour s of partici pation)
associated with ATVs to sky
di vi ng, gener al avi ation,
on-road notorcycles, scuba
di vi ng, f oot bal | ganes,
sSWi mm ng, snownmobi | es,
skiing, passenger cars,

wat er skiing, and bicycling.

Through MCarthy, the jury
heard that the risk of death
in scuba diving 1is four
times gr eater t han ATV
riding; the risk of death
is two and one-half tines
greater in football; t hat
passenger [194 W s.2d 141]

cars pr esent a slightly
greater risk of death than
do ATVs; and that bicycling
presents about one-half the
risk of death as ATVs, but
t he rate of injury i's
slightly higher than for ATV
riding. McCart hy
characterized as "mddling"
the relative risk of ATV
riding when conpar ed to

f oot bal |, ski i ng, wat er
ski i ng, road not orcycl es,
bi cycl es, sSwWi nm ng, and
gener al avi ati on. See

Transcri pt of Proceedi ngs,
Septenber 12, 1991 at 45.
Simlarly, he conpared ATVs
with road nmotorcycles and
snowmobiles and told the
jury that the risk of death

to t he oper at or IS
substantially hi gher for
road not orcycl es and

snownobi l es than for ATVs.



At the concl usion of the

trial (FN12) t he jury
returned its verdi ct in
favor of Honda, finding:
the Honda ATV was neither

defective nor unreasonably

danger ous; Honda and the
plaintiff, Russell Bittner,
wer e bot h causal |y
negl i gent; Honda's conduct
was not outrageous; Bittner

was negligent in failing to
wear a helmet at the tinme of

t he acci dent and this
negli gence caused 8% of his
damages or injuries. The
jury apportioned liability
as follows: Honda 49%
negligent, Bittner 51% *484
negligent. (FN13)

[194 W s.2d 142] During
nmot i ons after verdi ct,
plaintiff asked the court to

change the jury's answers
regardi ng causal negligence
or to grant a new trial on
numer ous grounds, including
prej udi ci al error in
adm tting McCart hy's
conparative risk analyses.
(FN14) By Decision dated
Novenmber 15, 1991, the court
denied plaintiff's notions;
plaintiff's evidentiary
noti on, concer ni ng t he
adm ssion of Honda' s
conparative risk analyses,
was deni ed wi t hout
expl anati on. The court of
appeal s af firmed t he
j udgment of t he circuit
court concl udi ng t hat
plaintiff's deci si on to
i ntroduce injury and
fatality statistics

associ at ed with ATVs
justified the trial court's
decision to allow Honda's
expert to testify to his
conparative risk anal ysi s
because t he testi nony
"tended to assist the jury
in interpreting” plaintiff's
statistics. Bittner, 181
Ws.2d at 112, 511 N wa2ad
325. W granted review.

Plaintiff obj ects to
Honda' s conparative risk
evidence on the grounds that
it was i rrel evant and
unfairly prejudicial. Wth
respect to rel evance,
plaintiff [194 Ws.2d 143]
contends that this form of
evidence has no place in
product liability cl ai ns
whet her based on a theory of
strict liability or common

| aw negl i gence because: (1)
the injury rate associated
with an unrel ated product or
activity says nothing about
t he reasonabl eness of a
particul ar products design;
and (2) because the test of

"unr easonably dangerous” is
not "how risky" the product
S conmpar ed to ot her
products but , r at her,

whet her the product at issue
is dangerous to an extent
beyond that which would be
contenpl ated by the ordinary
consunmer who purchases it.

(FN15) Wth respect to
prej udi ce, plaintiff
contends that injury rates
associ at ed with product s

wholly unrelated to ATVs



m sl ed and confused the jury
and I mper m ssi bly shifted
the jury's focus away from
the issues in dispute.

[194 Ws.2d 144] [1]]2]
Plaintiff asks this court to
excl ude conparative risk
evidence by application of
the rules used to admt or

pr ecl ude "ot her acci dent”
evi dence in pr oduct
liability cases. The rule
we follow with regard to
"ot her acci dents" adm ts

evi dence of other accidents
or simlar occurrences under
simlar condi tions and
circunstances to show the
probability of the defect in
questi on. Net zel v. State
Sand & Gravel Co., 51 Ws. 2d
1, 9, 186 N.W2d 258 (1971)

(citing with appr oval 1
JONES, EVIDENCE (5th ed.),
sec. 185, p. 323). *485

The assunption under |l yi ng
the rule is that simlarity
of product and simlarity of
ci rcumst ance renders t he
conparison probative of the

material issues in dispute.
In t he I nst ant case,
however, t he conparative

risk evidence introduced by

Honda, conparing ATVs to
di ssim | ar products and
activities, could not be
used to disprove product
def ect . Therefore, it would
be inappropriate to apply
the Iline of cases which
devel oped t he "prior

accidents” rule for relevant
evidence to conparative risk
evi dence per se. We
nonet hel ess concl ude,

however, that the operative
assunpti on under | yi ng t he
rule, i.e., that simlarity
of product and circunstance
renders t he compari son

probative, should simlarly
i nform a court's
det ern nati on of whet her
conparative risk evidence is
adm ssi bl e for anot her
rel evant pur pose. For

instance, plaintiff's use of
CPSC data compari ng t he
accident rates of three and
four wheel ATVs- - dat a
reflecting a |ower accident

rate for four wheel
ATVs- - was rel evant to
est abl i shi ng t hat Honda
m ght reasonabl y have
designed a safer vehicle.
Conparing three and four
wheel ATVs is appropriate
because t hese pr oduct s,
al t hough di fferent in

design, are intended for a
sim | ar purpose.

[ 194 W's. 2d 145]
Plaintiff also argues that
introducing data collected
by the CPSC on injury and
fatality rates associ at ed
with ATVs did not "open the
door" to Honda's conparative

risk evidence. Plaintiff
asserts this dat a was
properly i ntroduced to
denonstrate that Honda had

notice that its product was
def ectively desi gned.
Plaintiff cont ends t hat,
al t hough one of his exhibits
i ncluded conparative injury

rates conpari ng ATVs to
siml ar products (e.g.,
snownpbi | es, ni ni and



trail bi kes) (FN16) t he
conparative data, al t hough
favorable to his case, was
never read to the jury.
(FN17) Plaintiff points out
t hat al the conparative
injury evi dence i nvol vi ng
"dissimlar product s" was
i ntroduced by Honda during
its Cross-exam nation of
WIlliam Kitzes or its direct
exam nati on of Roger
McCar t hy, and, t hen, over
plaintiff's obj ecti on.
Accordingly, plaintiff
contends that he did not, as
found by t he court of
appeal s, "open the door" to
Honda' s conparative risk
anal yses.

According to Honda, if
Bittner had [imted hi s
product defect claim and his
statistical pr oof to the
vehicle nodel he was riding
at the time of his accident,
then "the court nm ght have
reasonably Ilimted Honda's
conparative risk analysis to

just 3-wheel ATVs." See
Honda's Brief at 27. To the
extent plaintiff's experts
conpar ed ATV riding to
"non- ATV products and
activities," Honda asserts
t hat its "responsive
conparative risk anal ysi s
coul d reasonabl y
encomnpass. . .. [ 194 W s. 2d
146] not or cycl es, cars,
bi cycl es, horseback riding,
downhi | | skiing, and
aviation." 1d.

In addi ti on, Honda

cont ends t hat conparative

risk evidence assists the
trier of fact by providing
cont ext to t he risk
conpari son because, "[o]nly
by conparison to the 'basic
risk’ does t he ' speci al
risk' assume sone context
that permts us to evaluate
the real risk...." Honda
argues that the testinony of
its W t ness, McCart hy,
"provi ded t he jury with
precisely t hat type of
context for ATV usage

[ he] limted t he " basic
risk' to the sanme category
of products and activities
as the 'special ri sk' so
that the jury could evaluate
the risk of ATV wusage in

terns of t he ordi nary
consuner's choi ce anong
recreational risks." See

Honda's Brief at 6.

Finally, Honda contends
that McCarthy's analysis was
particularly relevant (1) to
rebut the inference that the
injuries and fatalities
associ at ed with ATVs
resulted from the vehicle's
desi gn; (2) to prove that
ATV-rel at ed acci dents are
attributable to the vehicle
oper at or; (3) to prove that
t he I njury and fatality
statistics published by the
CPSC were skewed because
they failed to account for
pr oduct usage; (4) to
denonstrate that ATV riding

is not di sproportionately
dangerous when conpared to
ot her recreational
activities and sports; and

(5) to assist the trier of



fact in interpreting the
injury statistics introduced
by the plaintiff and to
obvi ate the danger that the
jury would conclude that
*486 ATVs nust be defective
and dangerous nerely because
of the nunmber of injuries
and death associated wth
ATV use.

In review ng evidentiary

i ssues, t he guestion on
appeal is "whether the trial
court exerci sed Its

di scretion [194 Ws.2d 147]
in accordance with accepted
| egal st andar ds and in
accordance with the facts of

record.” State v. Wl Il man,
86 Ws.2d 459, 464, 273
N.W2d 225 (1979). In the
i nst ant case, t he record

indicates that, while the
circuit court denied each of
plaintiff's noti ons after
verdi ct, it failed to
provi de any explanation for
its concl usi on t hat t he
conparative risk testinony
put in evidence by Honda was

rel evant or t hat its
probative value outweighed
its prej udi ci al effect.
"The failure of the trial
court to set forth its
reasoning requires us to

i ndependent |y revi ew t he
evi dence to det erm ne
whet her it supports t he
trial court's deci sion."
State v. Alsteen, 108 Ws. 2d
723, 728, 324 N.W2d 426

(1982).

[3][4] To be properly
adm ssi ble conparative risk
evi dence must sati sfy a

t wo- prong test. The first
prong requires the court to
det erm ne whet her t he
evidence is relevant, i.e.,

has "any tendency to nmke
the existence of any fact
that is of consequence to
the determ nation of t he
action nmore or |ess probable
than it would wthout the
evi dence. " Section 904.01,
Stats. Any fact which
tends to prove a material
issue is relevant. Rogers
v. State, 93 Ws.2d 682,
688, 287 N.wW2d 774 (1980).
Conversely, evi dence which
does not have a tendency to
prove any fact that is of
consequence to a material

I ssue in t he case S
irrel evant. Evi dence that
is not rel evant i's not
adm ssible--as a nmatter of
| aw, a j udge has no
di scretion to adm t
irrel evant evi dence.

Section 904. 02, Stats.

[ 5] Under the second
prong, t he court nmust
exercise its discretion to
det er m ne whet her any
prejudice resulting from the
adm ssion even of relevant
evi dence substantially
out wei ghs Its probative
val ue. Section 904. 03,
St at s. Evi dence i's
unfairly prejudicial if it

has a [194 Ws.2d 148]
tendency to influence the
out cone by inproper neans or
if it appeals to the jury's



synpat hi es, arouses its
sense of horror, provokes
its instinct to punish, or
ot herwi se causes the jury to

base its deci si on on
sonet hi ng ot her t han
establ i shed propositions in
the case. Lease Anerica
Corp. v. Insurance Co. of
North  Anmeri ca, 88 Ws. 2d
395, 401, 276 N W2d 767
(1979).

[6][ 7] Plaintiff's
product liability action is
based on t wo t heori es:
negl i gence and strict
liability. The test for
negligence is whether the
conduct foreseeably creates
an unr easonabl e risk to
ot hers. Mor gan V.
Pennsyl vani a CGener al

| nsurance Conpany, 87 Ws. 2d
723, 732, 275 N W2d 660
(1979) (citing Christensen
v. Econony Fire & Casualty
Co., 77 Ws.2d 50, 61, 61 n.
11, 252 N.W2d 81 (1977).

I n a claim for strict
liability the plaintiff nust
prove: (1) the product was
in a defective condition

when it left the possession
or control of the seller,
(2) it was unr easonabl y
dangerous to the user or
consuner, (3) the defect was
a cause (a substanti a
factor) of +the plaintiff's
injuries or danmages, (4) the
seller engaged I n t he
busi ness  of selling such
product, or that this is not
an isolated or infrequent
transaction not related to
the principal busi ness of

the seller, and (5) t he
product was one which the
seller expected to and did
reach the wuser or consuner
wi t hout subst anti al change
in the condition it was when
sol d. Di ppel v. Sciano, 37
Ws.2d 443, 460, 155 N. W 2d
55 (1967). We apply the
two-prong test to determ ne
the admssibility of t he
conparative risk evidence in
light of the elenments of
proof required to establish
plaintiff's cl ai ns for
negl i gence and strict
liability.

On review, we consider
t hree di screte forns of

conparative risk evi dence
introduced at trial: (1)
t he CPSC data conpari ng

injury rates associated with
[194 Ws.2d 149] ATVs and

ot her of f-road not ori zed
vehi cl es; (2) a nmenorandum
and tables prepared by Dr.
Ver hal en conpari ng injury
rates, adj ust ed for

frequency of use, associated
with ATVs and other off-road
not ori zed vehi cl es; and (3)
t he conparative risk
anal ysis introduced by Honda
through its expert wtness,
Roger McCar t hy, conpari ng
t he injury and fatality
rates associated wth ATVs
to other dissimlar products
and activities.

[8] We first consider
whet her t he evi dence
i nt roduced on
cross-exam nation of * 487
plaintiff's expert, WIIiam



Kitzes, satisfied the test
of relevance, i.e., had any
tendency to make a material

fact nore or |ess probable.

On Cross exam nation of
Kitzes, Honda introduced a
chart published by the CPSC
conparing the injury rates
associated with snownpbil es,

m ni bi kes and trail bi kes and
ATVs. The chart
denonstrated that injuries
per 1,000 vehicles in wuse
were higher for ATVs than
for t he ot her not ori zed
of f-road vehi cl es. There is
no dispute that the CPSC
consi der ed snownmobi | es,

m ni bi kes and trailbikes to
be simlar to ATVs for the
purposes of conparing the
relative safety of each. W
concl ude, t hat al t hough
differing in design, each of

t hese products--snownpbil es,

m ni bi kes, trail bi kes and
ATVs--is i nt ended for a
simlar pur pose, and,
t herefore, t hat t he
conparative evi dence was

probative of Honda' s
assertion that ATV-rel ated
accidents are attributable
to the vehicle operator;
and, t hat t he probative
value of the evidence was
not substantially outwei ghed
by the danger of unfair
prej udi ce. From this
evidence the jury mght also
have inferred that the ATV
was neither defective nor
unr easonabl y danger ous or
t hat Honda reasonabl y
desi gned a safe vehicle.

[194 Ws.2d 150] [9] On
further cross-exam nation of
plaintiff's expert wtness,
Wlliam Kitzes, Honda also
i ntroduced a nenorandum and
t abl es pr epar ed by Dr .
Ver hal en, conparing the risk

of injury associated wth
ATVs to the risk of injury
associ at ed with ot her
notori zed, recreational
vehi cl es i ncl udi ng

snownpbi |l es, trail bi kes, and

m ni bi kes. Subsequent |y,
duri ng Honda' s
case-in-chief, its expert,
Roger McCart hy, testified

that the data used by Dr.
Ver hal en was conpiled by the
conm ssion as part of its

usual I nvestigative and
i nformation gat hering
pr ocedur es. He further

testified t hat t he CPSC
provi ded t he conparative

risk data to Honda. We
conclude that the circuit
court properly adm tted
Honda' s conparative risk

anal ysi s, prepared by Dr
Verhal en, for the purposes

of i npeaching the CPSC s
statistical anal ysi s by
denonstrating t hat t he
CPSC' s statistical basi s,

relied on by the plaintiff,
could be defective Dbecause
it failed to account for
frequency of product use;
that the probative value of
t he evidence for inpeachnment
was not substantially
out wei ghed by the danger of
unfair prejudice; but that
plaintiff was entitled, upon
request, sec. 901. 06,
Stats., to an instruction



limting the use of t he
conparative evidence to the

perm ssi ble purpose, i.e.,
i npeachnment . From this
evidence the jury m ght have
concl uded t hat t he

conm ssi on m sj udged t he

relative danger ousness of
ATVs and erroneously
concl uded t hat t hey

presented an inmmnent risk
of harmto consunmers.

[10][11][12] The third
form of conparative risk
evi dence was al so introduced
by Honda, through its expert

Wi t ness, Roger McCart hy.
McCarthy conpared the risk
of injury and deat h

associated with ATVs to the
risk of injury and death
associated with products and
activities [194 Ws.2d 151]

i ncl udi ng ski i ng, bi cycl e
riding, scuba di vi ng,
f oot bal |, and passenger
aut onobi | es. Honda argues

that plaintiff opened the
door to this form of
evi dence and t hat t he
evidence was necessary to
provide the jury wth a
perspective on what
constitutes a "reasonable”
ri sk of danger. Accor di ng
to Honda, i f fewer
i ndi vi dual s are I nj ured
riding ATVs t han, for
i nstance, playing football,
then the risk of i njury
associated with ATV riding

is reasonabl e. VWhile this
my be true, it is not
rel evant . We concl ude that

the safety of ATV riding,
conpared to dissimlar nodes

of recreation or
transportation, is not an
i ssue in di spute.

Accordingly, the conparative
risk evidence conparing ATV
riding with di ssim | ar
product s and activities,
such as sky diving, cannot
be I nt roduced, as Honda
asserts, to denonstrate that
ATVs are not unreasonably

danger ous. Furt her, we
agr ee W th plaintiff's
assertion t hat t he
consuner's choice to enjoy a

particul ar pr oduct or
activity has no relevance to
the manufacturer's duty of
care wth regard to the
desi gn, manufacture, or sale
of its particular product.
These duties persist whether
or not the product has a

hi gh rate of injury
associated with it. We
poi nt out, however, that the
def ense m ght, in sone
i nst ances, benefit from a
hi gh rate of injury
associ at ed wi t h t he
particul ar product involved
because this m ght be
evi dence to i nfer
plaintiff's contri butory
negl i gence. In W sconsin,
contributory negligence is
an affirmative def ense
available to the product

manuf act ur er whet her t he
cause of action is based on
common | aw negligence *488
or a t heory of strict
liability. Di ppel V.
Sciano, 37 Ws.2d 443, 460,
155 N. W 2d 55 (1967).



Simlarly, the defendant
may use plaintiff's evidence
of prior accidents to its
advantage. For instance:

[194 Ws.2d 152] [I]n a
case where the plaintiff
has proven that there were
five ot her acci dents
I nvol vi ng t he sanme or
substantially sim | ar
products, defense counse

should do his homework and
establish t hat al t hough
si x persons, including the
plaintiff, have been
i njured, the product has
been in the marketplace
for twenty years, involved
t he sal e of 15, 000
machi nes and was used for
about four mllion
man- hour s. Thus, defense
counsel can t ake t he
plaintiff's own proof and
use it to establish the
reasonabl eness of t he
desi gn of the product.

See DRI PRODUCTS
LI ABI LI TY TRI AL NOTEBOOK
Presence or Absence of Prior
or Subsequent Accidents, at

66. | ndeed, Honda
i ntroduced frequency of use
evi dence in part, to

denonstrate that three wheel
ATVs were neither defective
nor unreasonably dangerous
because the propensity for
injury was greatly reduced
when frequency of use was
factored into the equation.

Furthermore, we think a
pr oduct manuf act ur er has
anpl e opportunity to defend

itself wi t hout resort to
evi dence conpari ng t he
relative risk of injury
associated with the product

at i ssue to di ssim | ar
pr oduct s. We suggested a
nunber of possible defenses
to product liability clains

in D ppel v. Sciano:

Def enses anobng ot hers that
suggest t hensel ves are
that the product nust be
reasonably used for the
purpose for which it was

i nt ended; abuse or
alteration of the product
may relieve or [imt
liability, sonme products

just naturally wear out in
such a manner as to render
them wunsafe and as to
others, the intended use
can be coupl ed with
I nher ent danger - - anyone
can cut his finger with a
sharp knife or puncture it
with a fishhook, and teeth
can be damaged by the
sugar in the consunption
of soft drinks.

Di ppel, 37 Ws.2d at
460, 155 N. W 2d 55.

[ 194 W s. 2d 153]
Finally, plaintiff contends,
and we agree, that "[i]t
requires a nonunment al and
unsupport abl e | eap of
"l ogi c' to justify t he
adm ssi on of conparative
risk evidence by reference

to the testinmony  of
Russell's experts.™ See
Plaintiff's Reply Brief at
3. As the evidence here



denonstr at es, no door was
opened by t he plaintiff
because all the conparative
ri sk evidence conparing ATVs
to ot her products was
i ntroduced by Honda. The
assertion that the testinony
of plaintiff's experts, such
as it was, see Appendix,
opened the door to 37 of the
70 exhi bits Honda introduced
t hr ough its own expert,
Roger McCart hy--exhibits
conparing the risk of injury
or death associated wth
ATVs to (a) other notorized

off-road vehicles or (b)
products and activities such
as sky di vi ng, gener al
avi ation, f oot bal | and
SWi mm ng--is unf ounded.
Further, the evidence Honda

points to as having opened
t he door, is not conparative
risk evidence as that term
has been defined by Honda
because it did not conpare
t he ri sks i nher ent in
various activities per se,
for t he pur pose of
quanti fying t he relative
safety of each. See Honda's

Bri ef at 10-11 and see
Appendi X.

We conclude that the
circuit court erred in
adm tting evidence conparing
t he risk of injury
associ at ed with ATVs to
di ssim | ar and unr el at ed
pr oduct s and activities
because the evidence had no
t endency to make t he
mat eri al i ssues in this
negl i gence and strict

liability action nore or

| ess probable. This form of

conparative risk evi dence
was irrelevant and, hence,
not within t he j udge's

di scretion to adm t.

Based on our exam nation
of the record, we further
conclude that, contrary to
Honda's assertion at or al
argunment, nore than passing
reference was nmade at trial
to Its conmparative risk
evi dence. Al | t he
irrelevant [194 Ws.2d 154]

conparative risk evi dence
was I nt roduced t hr ough
Honda' s Wi t ness, Roger
McCart hy; McCarthy's direct
exam nati on occupied al nost
three full days of t he
trial; t hrough McCarthy,

Honda introduced 37 charts
with conparative injury and
fatality statistics, 20 of
whi ch concerned products and
activities dissimlar to the
product at issue in this
pr oduct liability acti on.
None of the 20 exhibits were
rel evant to di sprovi ng

plaintiff's claims t hat
three wheel ATVs are
defective or unr easonabl y
danger ous, or, that Honda

*489 breached its duty of
care wth regard to the
desi gn, manuf act ur e, and
sale of the ATV in question.
In closing argunment Honda
told the jury that the 40 or
50 exhi bits (i ntroduced
t hrough McCarthy) took years
for MCarthy and his staff
to prepare at "mllions of
dollars of cost." See
Parti al Transcri pt,



Sept enber 18, 1991, at 45.

Honda characteri zed
McCart hy's statistical
anal yses as "virtually
unrebutted,"” "uncont est ed”
and "squeaky clean.” 1d. at
47. Honda i nproperly

argued to the jury that
McCarthy's conparative risk
anal ysi s, i nvol vi ng
di ssim | ar products and
activities, could be used to
infer that the product at
issue, a Honda three-wheel
ATV, is reasonably safe.
| d.

For these reasons we
concl ude t hat t he
irrel evant, nonpr obati ve
evi dence conparing ATVs to

product s and activities
unr el at ed in desi gn or
purpose was likely to have
confused the jury. Qur
exam nation of the instant
record conpel s t he
concl usion that the jury
could not reach t he
appropriate verdict because
t hey wer e del uged by
irrel evant evi dence t hat
many ot her recreational

products and activities are
nor e danger ous t han ATV
riding. Accordingly, wth
the "strong belief that the
i ssues [have] not been fully
tried nor justice done,"”
State v. Harp, 161 Ws. 2d
773, 782, 469 [194 Ws.2d

155] N. W 2d 210
(Ct. App. 1991) To Vi ew
preceding link please click
her e (citing Vollnmer .

Luety, 156 Ws.2d 1, 21, 456
N.W2d 797 (1990), we order

a new trial in the interest
of justice, sec. 751. 06,
Stats. (FN18)

Accordingly, we reverse
t he decision of the court of
appeal s, and remand t he
cause to the circuit court
with directions to vacate
the judgnent entered agai nst

t he plaintiff, Russel |
Bittner, and to order a new
trial on all issues.

The deci si on of t he
court of appeals is reversed
and the cause is remanded to
the circuit court.

APPENDI X

Honda alleges that the
plaintiff opened the door to

conparative risk evi dence
t hrough Edwar d Kar nes,
Charl es Benedi ct, Randy

Nel son and Jeffrey Houston.
We exam ned the testinony of
each of these w tnesses and
concl ude t hat Honda IS
m st aken. Excerpts from the
t esti nony of Kar nes and
Benedi ct are provided bel ow

Kar nes testified as
fol |l ows:

[194 Ws.2d 156] Q Dr.,
You're famliar with a
position that rider would
have to place hinself in
in order to turn this
vehicl e?

[ Honda] :
cunul ati ve.

Cbj ecti on,



The Court: Overrul ed.
A: Yes.

Q Al right. From a human

factors st andpoi nt,
Dr.--Well, first of al |,
Dr., if | wanted to nmke a

left turn on ny Big Red 200E
and | am going 15 to 20
mles an hour, because it
doesn't have a differential
how- - what type of body
positions, in |ight of that
lack of differential and in
light of the high center of
gravity and the narrow whee
base- - excuse ne, narrow
track and short wheel base
what kind of position do |
have to put nyself into?

A: Well, depends a little
bit on the specific terrain
surface that you are riding

on but, in general, for
almost all of +the terrain
surfaces you have got to put
your sel f In a position

whereby the body is |eaned
into the turn but the weight
is supported on the outside
f oot peg. That's sonet hing
that's alnost inpossible to
do if you think about it
physi cal | y. What it really
means, | believe, is that
you have to get your weight
to the outside of the turn
sonewhat to get that inside
wheel to release so it slips
a little bit. In other
wor ds, you becomne t he
differential....

Q In fact, you have |earned
that through your operation

in the SVIA course that you
t ook?

*490. A: Yes.

Q Do you have an opinion,
Dr., to a reasonable degree
of certainty in vyour field
of human factors that these
wei ght shifts and body
nmovenent in a turn are
conplex and unnatural for

t he human- -
[ 194 Ws. 2d 157]
[ Honda] : Cbj ecti on,
| ack of f oundati on,

cumul ati ve.

The Court:
t endi ng to be
cumul ati ve.

Overrul ed. I[t's
little

A: I believe they are
quite conplex and what |'d
call counter-intuitive. I
just don't think they fit
wth what we would expect

as based on your
experi ence on ot her
vehi cl es.

Q For exanple, when you

want to turn a car, what one
input is necessary for the
human bei ng?

A Wth a car you sinply
turn the handle--the--1 say
handl ebar . It's a steering
wheel . Wth a car you turn
the steering wheel.

Q And a nmotorcycle or
bi cycl e, what' s t he one
human i nput that's required?



A The basi c i nput IS
essential ly, | eani ng,
t ur ni ng slightly t he
handl ebars, but essentially
just | eaning, one input.

Q And with the ATV it
requires nmultiple inputs?

A: At | east t wo, yes,
turning the handlebars and
shifting the body in a very
speci fic way.

Q How many years have you
been skiing?

A: | don't know, um forty.

Q Forty. Woul d you
anal ogi ze for t he jury
whet her the novenents you do
when you downhill ski are

the same type of novenents
you do when you turn an ATV?

A Absol utely not, quite
different, as a nmatter of
fact. There are sonme
simlarities in wei ght
shifts, but the differences
are nmuch greater than any
simlarities.

[194 Ws.2d 158] Q@ Dr., do
you have an opinion to a
reasonabl e degr ee of
certainty in your field as
to whether the Honda ATV, in
general, and the 200E, in
particular, the nopdels that
you are famliar wth, have
a deceptive appearance of
stability?

[ Honda] : Object to the
gquestion on the grounds
that it calls for ATV's

in general. It doesn't
focus on this 1983 Big
Red.

[Plaintiff]: Your Honor, |

can go back and cover
anot her area as foundati on.

The Court: okay.

See Parti al Tri al
Transcript, August 21, 1991
at 71-75.

Readi ng Kar nes'
t esti nony in cont ext
i ndicates that the other
activities were referred to
for t he pur poses of
illustrating oper at or
control over the vehicle in
order to provide jurors wth
a point of reference to
understand the driver inputs
and weight shifts necessary
to steer an ATV.

The t esti nony of
plaintiff's expert, Edwar d
Benedi ct, had a simlar
pur pose. Benedi ct expl ai ned

the difficulties of steering
an ATV, in part, as follows:

The i nher ent
characteristics are that
you have to do sonething
unnatural to make it turn,
you know, in the sense
that all of our lives we
| earn that when we go left
we lean left on a bicycle,
not orcycl e, a hor se
runni ng, a car, al |



vehi cl es that we have ever
been in wth. In this
vehicle in particular, you
| ean into the curve and to

make sonething |ike that
do sonet hi ng unnat ur al
i ke a bi cycl e or
notorcycle or a car, if
you want it to do
sonmet hing unnatural, you
have to make It do

sonet hi ng unnat ur al

[194 Ws.2d 159] See
Parti al Tri al Transcri pt,
August 15, 1991 at 35- 36.

( FND) Mot i on for
Reconsi derati on Deni ed
Sept enber 11, 1995.

(FN1.) "Honda" herein,

refers collectively to three

rel ated but I ndependent
def endant s: Honda Mot or,
Co., Inc., Honda Mdtor Co.,

Ltd., and Honda Research &
Devel opment Co., Ltd.

(FN2.) According to Honda
conparative risk evi dence
conpares the risk of injury
associ at ed Wi th vari ous
products and activities in
order to quanti fy t he
relative safety of each.
Comment at or s expl ain t he
pur pose  of conparing the
saf ety of products and
activities as foll ows:

Putting any risk in
perspective requires that
it be conpared with other
risks. The process of
conparing risk to other
fam |iar ri sks makes

*490 _

eval uati on easi er,
especially when decisions
regar di ng t he
acceptability of ot her
risks have already been
made.

See T. GLICKMAN & M GOUGH,
Readi ngs in Risk 53 (1990).

The know edge or risk
magni tudes is of little use

unless they can be
related to the magnitudes of
everyday risk, for otherw se
no sense is given of the
i nportance of the risks and
how nuch notice should be
taken of them

See E. CROUCH & R. W LSON,
Ri sk Assessnent and
Conpari sons: An
| nt roducti on, 236 SCl ENCE
267 (Apr. 1987).

(FN3.) Honda alleges that
plaintiff i ntroduced
conparative risk evidence
t hr ough four of
plaintiff's expert
Wi t nesses: Edwar d Kar nes,
628, 72-74, 81; Charl es
Benedi ct, 604, 35- 36;
Randy  Nel son, 621, 65,
69-70; and Jeffrey

Houst on, 623, 93-94.

Excerpts from t he
testinony of Edward Karnes
and Charles Benedict are
provided in the Appendix
to this opinion.

(FN4A.) The CPSC was
explained to the jury by



plaintiff's expert WIIiam
Kitzes, as follows:

[T]he primary purpose of
t he Consuner Pr oduct
Safety Comm ssion is to
reduce unreasonable risks
of injury to consumers.
It's stated that way in
the act [ Consumer Product
Safety Act] under purpose
and that's what this
system  of progr ans- - and
ultimately they set up a
program specifically for
ATV's called the ATV task
force, and they are ained

at doi ng j ust t hat,
reduci ng or even, i f
possi bl e, el imnating

unr easonabl e ri sks of
Injury to consuners.

See Parti al Transcri pt,
August 19, 1991 at 39.

(FN5.) Plaintiff's expert,
WIlliam Kitzes, explained
the nature of ATV injury
rel ated statistics
conpiled by the CPSC, in
part, as follows:

Q@ [With respect to the
NEI SS data, can you tell
me approximately whet her
or not it rel ates to
injuries associated with a
product or caused by the

pr oduct, is t here a
di stinction?
A:  Absol utely. The NEI SS

data is intended to collect
data associated with the use
of the product. The nurses
in the enmergency roons are

not there to decide what

caused any particul ar
injury. It's to give the
conm ssion and the country
dat a about injuries

associated with the use of
t he product.

See Parti al Transcri pt,
August 19, 1991 at 41-42.

(FN6.) Prior to trial, both
parties filed motions in
limne to exclude evidence
and expert testi nony.
Honda noved the court to

excl ude plaintiff's
expert, WIlliam Kitzes,
from testifying at trial.
The grounds for this
notion are not part of the
record on review The
plaintiff noved to exclude
t he conparative risk
anal ysi s pr epar ed by
Honda' s expert, Roger

McCarthy, on the grounds
that his testinmony on this

subj ect woul d be
i rrel evant and undul y
prej udicial .

The circuit court

initially granted Honda's
notion to exclude WIIiam

Kitzes; t hereafter, on
plaintiff's not i on for
reconsi deration, the court
permtted Kitzes to

testify but l[imted the
scope of his testinony to
"the workings of CPSC and
to the "nmethodol ogy wused
by the CPSC in entering
consent decrees." See
Rulings On Modtions For
Reconsi der ati on, dat ed



August 1, 1991. The court
deni ed, wi t hout
expl anati on, plaintiff's
noti on to excl ude
McCarthy's conparative
risk anal ysi s.

Plaintiff's post - verdi ct
noti on seeking relief from
the jury verdict in part,
based on prejudicial error

for admtting MCarthy's
conparative risk
testi nmony, was simlarly
deni ed wi t hout

expl anati on.

(FN7.) The Engi neeri ng
Sci ences Report, Exhi bi t
1136, was recei ved in
evi dence without objection
from Honda. See Parti al
Transcri pt, August 19,
1991 at 136.

(FN8.) The conparative risk
dat a refl ected in this
chart, titled " Rat es of
Injuries Associated wth 3

Types of Recr eat i onal
Vehi cl es, 1984" (exhi bit
1129) was recei ved into

evi dence over plaintiff's
objection to its relevance.
See Parti al Transcri pt,
August 20, 1991 at 36-37.

Prior to Honda' s
Cross-exam nation of
Kitzes, plaintiff's
counsel , having reviewed
t he exhi bits Honda
i nt ended to i ntroduce
t hr ough t he Wi t ness,
obj ect ed to t he
I nt roducti on of any

conparative risk evidence.

MR.  CANNON: | have asked
M . Bowman [ counsel for
Honda] to provide ne wth
copies of the exhibits that
he intends to use in the
Cross-exam nation of M.
Kitzes and he has identified

a July 15, 1986 neno from
Dr. Ver hal en to Ni ck
Mar chi ca entitled
Snownmobi l e, ATV, Mni/Trail
Bi ke Conpari sons and
Conparative Injury Tables,

dated June 13, 1986, again,

from Dr. Verhalen to Nick
Mar chi ca and, for t he
pur poses of the record, | am

objecting to both of those
docunments because | believe
t hat t hey are | egal |y
irrelevant and inmaterial to
the 1ssues wunder Wsconsin
law with respect to consuner
expectation and al so because
| believe that the CPSC and
ot her docunents states that
such conpari sons are
irrelevant and | object to
the subject mat t er bei ng
introduced into this |lawsuit
by cross-examnation or in

any ot her manner  of its
| egal irrel evancy and
immateriality under

W sconsin | aw.

THE COURT: Even though they
are docunents of CPSC?

MR. CANNON: Yes.

See Parti al Transcri pt,
August 20, 1991 at 36-37.

(FN9.) We note that Honda's
bri ef st at es t hat 67
exhi bits wer e i ntroduced



t hr ough Roger McCart hy.
Qur count reflects the
foll ow ng: Sept enber 11,

1991, exhibits 2154-2175
(22 exhibits); Sept enber
12, 1991, exhi bits
2177-2207 (31 exhibits);

and Septenmber 13, 1991,
exhi bits 1266- 1268,
2208-2220 (17 exhibits).

(FN10.) Honda asserts in
its brief, that MCarthy's

use of autonobile rollover
rates is not conparative
risk evi dence per se,
because:

[ He] never conpared the

risk of ATV  rollovers
agai nst t he risk of
Corvette or ot her
passenger car rollovers;
he sinply conpar ed
passenger cars agai nst
each other to illustrate
t he conparative risk
principle and the general
concept t hat rol | over
rates do not statistically
correl ate with vehicl e
centers  of gravity, as

petitioner argued.

See Honda's Brief at 22 n.
8.

Al t hough we
di fference

McCart hy's t esti nony on
aut onobi | e roll over rates
and his testinmony conparing
the injury rates associated
with ATVs with ot her
products and activities, for
t he pur poses of
adm ssibility, if autonobile

recogni ze a
bet ween

rol | over rates cannot be
fairly extrapolated to three
wheel ATVs, t hen t he
principle for whi ch t he

evi dence i s of fered i s
irrel evant and nmust be
excl uded.

*490 (FN11.) We note that

McCarthy made the sane
point with roller skating.

Honda cont ends t hat
McCarthy's testi nony
correlating frequency of
use of skat eboards and
roller skati ng
respectively, wth injury
statistics, i's not

conparative risk evidence

per se. According to
Honda, "McCart hy sinmply
used the injury nunbers
for t hese product s to
illustrate the principle
t hat injury rates, not
gross injury nunbers, nore
accurately refl ect a
product's risk." See

Honda's Brief at 22 n. 8.

As noted supra n. 11, Honda

may not introduce evidence
est abl i shi ng a gi ven
principle wi t hout al so
est abl i shi ng t hat t he
principle is relevant to one
of the 1egal i ssues in
di sput e. I f, as Honda
asserts, McCart hy sinmply
used roller skati ng and
skat e boar di ng as
illustrative of t he

principle that there is a
positive correlation between
frequency of use and rate of
injury, absent evidence that



this principle could be
fairly extrapolated to ATVs,
it would have no conceivabl e
rel evance to the issues in
the instant case. Even
assum ng a proper foundation
could be laid, however, the
evi dence i's mar gi nal at
best . If the principle is
truly applicable to ATVs,
then it should be capable of
denonstration wth figures
pertaining to ATVs. There
should be no need to even
resort to unrelated products
and activities which could
easily confuse, mslead or

di stract t he jury's
attention.
(FN12.) The trial began on

August 5, 1991 and the
jury returned a verdict on
Sept enmber 20, 1991.

(FN13.) I n addi tion to
t hese answers, question 11
of the special verdict asked
the jury to determne how

nmuch, | f any, nonet ary
conpensation Bittner should
receive. The jury answered

as foll ows:

a) past nedical expenses
$ 9
79, 690. 40

b) future nedical expenses
$7,1
25, 000. 00

c) loss of past earnings

$
13, 051. 00

d) loss of future earning c
apacity $ 2
00, 000. 00

e) past and future pain, su
ffering and disability $ 2
50, 000. 00

See Special Verdict, filed
Sept enber 23, 1991 at 3.

(FN14.) Plaintiff's
post-verdict notion sought
relief from t he jury
verdict on the follow ng
grounds: (1) because the
verdi ct vi ol at ed t he
"five-sixths" rul e set
forth in sec. 805. 09,
Stats.; (2) juror
m sconduct ; (3)

prejudicial error in the
subm ssion of certain jury

i nstructions; (4)
prej udi ci al error in
certain evi denti ary
rul i ngs; (5) the jury's
verdi ct on causal

negligence and past and
future pain and suffering
i's agai nst t he gr eat
wei ght of the evidence;
(6) the jury's verdict on
past pain and suffering is
perverse; and (7) in the
interests of justice. See
Plaintiff's Bri ef I n
Support of Mdtions After
Verdict, filed October 2,
1991.

(FN15.) Plaintiff raises a
simlar objection to using
conparative risk evidence in
cl ai ms for negl i gence.
Plaintiff points out that
there are a finite nunber of



duties inposed on product
manuf acturers which permt
recovery based on

negl i gence. These incl ude:
(1) the duty to refrain from
any act which wll cause
foreseeable harm to others;
(2) the duty to make al

reasonabl e and adequat e
tests and inspections of the
product to guard agai nst any
def ective condi tion whi ch
would render it wunsafe when
used for its i nt ended
pur pose; (3) a duty to warn
if the manufacturer has or
should have know edge of a
dangerous use; and (4) a
duty to warn of dangers
i nherent in the product in a
use not intended iif such
uni ntended use is reasonably
foreseeabl e by t he
manuf act urer. The plaintiff
points out that the rate of

injury associ at ed wit h
football and swi nm ng do not
tell a reasonabl e ATV
manuf acturer which type of
suspensi on to use to
mnimze acci dents and
reduce t he risk of
foreseeabl e harm to t he
user; nor do the rates of
injury and fatality
associ at ed with passenger
cars or gener al avi ation
i nform a reasonabl e
manuf act ur er whet her its

product presents an inherent
danger of which the user
shoul d be war ned.

(FN16.) Plaintiff refers to
Exhi bits 1121 and 1129.

(FN17.)
plaintiff, t he

Accordi ng to
f avor abl e

conparative risk data he did
not read to the jury on

direct exam nati on of
WIIliam Kitzes, dat a
published in the Federal
Regi st er, provi ded as
fol |l ows: "The rate of
injuries associ at ed with
ATVs wer e nearly doubl e
t hose for m ni bi kes and
trail bikes and nore than
ei ght tines t hose for
snow- nobi | es. " See

Plaintiff's brief at 38.

(FN18.) Section 751. 06,
Stats., provides:
Di scretionary reversal
I n an appeal in t he
suprene court, i f it
appears from the record

that the real controversy
has not been fully tried

or that it is probable
that justice has for any
reason m scarri ed, t he
court may reverse t he

judgnment or order appeal ed
from regardl ess of
whet her the proper notion
or objection appears in
the record, and may direct
the entry of the proper
judgment or remt the case
to the trial court for the
entry of t he proper
j udgnent or for a hnew
trial, and di rect t he
maki ng of such anmendnents
in the pleading and the
adoption of such procedure
in t hat court, not
I nconsistent with statutes
or rules, as are necessary
to accomplish the ends of
justice.






